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---On commencing at ten o'clock a.m. 


THE COMMISSIONER: Mr. Johnston, will you 

read the Order-in-Council? 
THE SECRETARY : "Province of Ontario 

"ELIZABETH THE SECOND, by the Grace of, 
God of the United 


Kingdom, Canada and 


| 
| 
| 
Her other Realms and | 
Territories, Queen, Head 
of the Commonwealth, 
Defender of the Faith. 
OL erik HONOURABLE GEORGE A. MceGILLIVRAY OF 
Our Village of Forest 
Hill, in Our, Province .of 
Ontario, a Justice of 
Appeal of Our Supreme 
Court of Ontario and 
One of Our Benneel learned 
in the Law. | 
GREETING: 
"WHEREAS in and by Chapter 323 of the 
Revised Statutes of Ontario, 1960, entitled 
'The Public Inquiries Act', it is enacted 
that whenever Our Lieutenant Governor in 
Council deems it expedient to cause inquiry 
to be made concerning any matter abuiecwed 
with or affecting the good government of 
Ontario or the conduct of any beret the 


public business thereof or of the administration 
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Nethercut & Young 4 


Terento, Ontario 
of Jusvice therein” and*such Inquiry 1s not 
regulated by any special law, he may, by 
Commission appoint one or more persons to 
conduct such inquiry and may confer the 
power of summoning any person and requiring 
him to give evidence on oath and to neauee 
such documents and things as the commissioner 
or commissioners deems requisite for the Ludi 
investigation of the matters ite which he 
or they are appointed to examine; 

"AND WHEREAS Our Lieutenant Governor in 
Council of Our Province of Ontario deems it 
expedient to cause inquiry to be made 
concerning the matters hereinafter mentioned: 

"NOW KNOW Ye that We, having and reposing 
full trust and confidence in you the said George 
A. McGillivray DO HEREBY APPOINT you to be 
Our Commissioner, 

"To inquire into, report upon, and make 
recommendations concerning The Workmen's 
Compensation Act, upon subjects other than 
detail administration. 

"AND WE DO HEREBY CONFER on you, Our said 
Commissioner, the power to summon any person 
and require him to give evidence on oath and 
to produce such documents and things as you 
Our said Commissioner deem requisite for. une 
full investigation of the matters into which 


you are appointed to examine. 


"AND WE DO HEREBY FURTHER ORDER that all 


aot ob tiie’ tae no donatieva wily s/he Py 

mii tan daiis “ort es epnkiit ons sanpimesab aud im 

sn. one: YO? aotatuper emset otenobeatimon 20° 

| ai dort ont wis2iam ett To catvegivesvnt 
| ; aatkeine tet betntougt ae yont 70 


ate 


eae eee ee 


= 


a 


ab Gonteve? naisnedive A wa eaaaaine guia” | ; nt | 


a aitteb ors dao ne soritvornt 0 te ftonwod | ets 


dl 
a ea - e 
M 
= 
- 


_ - 
“es 

Ss: 

oe 


sbi wad OF gretapicrk nina od sretreyxe. | 
Dhooss turers datrentsoi atred tein of? naknrsonoo re 
| yo taegss See anirer colt ii aY WOUN wou? 
Sivas: bs ates et aorobs'inos ina tansd Liut. 
| ed oF ‘ey ALORS! VanasH OO vzevviLlIroom «A bee ‘ 
6 -renohactmmaty, 0 
. sibey thin , tea pane , ata etlopnt of” 
2'nardas’ ot? 2aynRe sds enct Sabnenmoss4 
. ien> havo atoatiivs recat .JOA colisaneqws? - & 
‘iz Aeksissatntebs Iheteh Ay : 
tifa 400 - wor’ a0 RIO Yoon OC SW OMA" eo 


; Coa Vile wets oF 4eW6g gad, senate atmmay : 


ca 


ey 
bre or 


Veh chine ae s27%bive aVig oF mht enmkuper boa 
“ge oh aericdd bes adeno Wome saMbosG o7 

j 

| ant tat estat ape neeb Soneeenie ates aud 

| ‘fo low ofa aye Gg Bo - 

| . seitg ate beatae | 


© BRE wed 


Gentlemen, you have heard the terms of reference under 


Nethercut & Young 
Terente, Ontario 
1 Our departments, boards, commissions, 
a agencies and committees shall assist you, Our 
3 said Commissioner, to the fullest extent, and 
4 that. in order to carry out your duties and 
5 functions, you shall have the authority to 
6 engage such counsel, research and other staff 
4 and technical advisers as you deem proper. 
8 "TQ HAVE, HOLD AND ENJOY the said | 
9 Office and authority of Commissioner for and 
10 during the pleasure of Our Lieutenant Governor | 
11 in Council for Our Province of Ontario." 
12 "IN TESTIMONY WHEREOF We have caused 
13 these Our Letters to be made P atent, and the 
14 Great Seal of Our Province of. Ontario to be 
15 hereunto affixed. 
16 "WITNESS: THE HONOURABLE WILLIAM EARL ROWE 
17 A Member of Our Privy Council 
18 for Canada, 
19 Doctor of Laws, Doctor of Social 
20 Science, 
21 LIEUTENANT GOVERNOR OF OUR PROVINCE OF ONTARIO | 
22 at Our City of Toronto in Our said Province, 
23 this sixteenth day of June in the year of Our 
oA Lord one thousand nine hundred and sixty-six 
95 and in the fifteenth year of Our Reign. 
"By COMMAND : ; 
26 | 
JOHN YAREMKO | 
a] 
PROVINCIAL SECRETARY AND | 
. MINISTER OF CITIZENSHIP." | 
29 THE COMMISSIONER: | 
| 
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Nethercut & Young 


Toronto, Ontario 


1 which I am to proceed. In this Commission I have the 


2 assistance of Mr. George Johnston who sits in front fees) 
3 me who is to act as Secretary, Mr. Estey, sitting at the 
4 table in front of me, who will act as senior counsel and 


; 5 Mr. Guthrie who will act as junior counsel. While I 


6) expect to be, once these hearings begin, to some extent 
7 readily accessible, I think that most matters on which 
3 | anvthing arises which you wish to discuss or make some 
9 submission regarding you can get in touch with Vir. 

10 Johnston or the senior counsel. 


The function of the Commission is to 


11 

12 investigate The Workmen's Compensation Act and make 

13 reports regarding it. As you are aware, this type of | 

14 investigation has occurred periodically. There was a | 

15 review by Mr. Justice Middleton and later a review by | 

16 Mr. Justice Roach and there have been reviews periodically 

17 of the Acts as they exist in other provinces ore une 

18 Dominion. 

19 I look upon the inquiry as one to discover’ an 

20 facts that are relevant to the matters which I have to 

a1 investigate and that it is an inquiry not into the 

22 conduct of anybody in particular but, rather, BBO within 

93) reason: the Board. The matters insome letters I havé 

74 received indicate that individuals are dissatisfied with 

95 the particular award. I consider that as far as 

26 conditions of that kind are concerned I am excluded from 

97 perhaps dealing with them. General matters, administration 

98 will come under my consideration. 

29 As a consequence, the proceedings here won't | 
be in the nature of adversary proceedings: There 2.3 nobody 
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1 on trial. It is not industry against labour or either he 
Z against the Workmen's Compensation Board; it is an | 
3 inquisition into the facts with an effort to do justice 


4 to those who are concerned in dealing with the Board “in , 


5| .any way. As a consequence, because ~T hope to proceed in 
6| that way, and not as one would in a court where there is 
“f examination and cross-examination,my present thinking is 
8 that questions to the witnesses other than questions by 
9 counsel acting for the particular witness who is 


10 explaining the submission that is before the Boara, should 


11 not be asked, but that counsel for the Commission 
12 will be the one to ask questions 4n the course of the 

13 inquiry. Counsel for the witness, of course, has the 

14 right to get up and re-examine the witness or anything | 
15 of this sort when ie own w'tness is in the box —=~ he 

16 has every right to do that, but the ordinary rules of 

17 evidence that apply ina court of law are not going to 

18 apply here. I have carte blanche to listen to any 

19 kind of evidence or anything that is relevant eo the 

20 inquiry in anefort to place the inquiry on this basis 

a1 where I am not sitting as judge here. I hope to have .a 
22 change made in the setup in the room itself. I will try 
3 to get down on the floor and if we can get an. arrangement 
24 of tables more or less 4n a circle where I can have my 

25 counsel on one side and the Secretary on the other and 

26 then various counsel sttting around the table and the 

97 witness sitting opposite, perhaps proceeding in a more 

98 unofficial way witnesses will feel more comfortable and 
29 we will be proceeding on the basis on which an inquiry 

30 of this kind should proceed. 
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Terento, Ontario . 
When I say that I do not intend to preclude 
other counsel at the hearing having questions put to the 
witness. If counsel have such questions, I suggest tht 
they be put through counsel for the Commission unless 
permission is asked and I grant it to examine the witness 


+ 


directly. We will see how things work out. I certainly 


{ 
| 


don't wish to stop anybody asking any relevant questions 
| 


but,generally speaking, I hope that we can proceed on 
that basis rather than having a dozen counsel who might | 
be sitting around and everybody jumping up and asking 
questions. I don't want to hasten matters, but I would 
like to know that there will be some endto it, and I 


imagine counsel are just as happy to know that there 


will be a terminationd proceedings within a reasonable 
time. 

It is my intention to hold all hearings in 
public. This is not the type of thing I would think that 
would ever require a hearing in camera. It as also my 
present intention to call out the names of pnese making 
submissions here or in a moment the Secretary will, and 
as he does so perhaps counsel can make what comment they 
like. The names of those making submissions will appear 
in alphabetical order and I feel that perhaps we will 
make the most progress if each submission is heard 
throughout and then when all questions have been complete 
we will go on to the next submission in alphabetical 
order. At the end of that time we will hear whatever | 
members counsel feel are necessary from the Board itself 


or employees of the Board to inform the Commission on 


either the procedure before the Board ov the opinion of 
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Nethercut & Young 9 


Toronto, Ontario 


1 the Board or its officers regarding such suggestions as 
2 have been made. We also hope to have some actuarial 
5 evidence as to the cost of any suggested changes. Things 


4 of this sort will develop throughout the inguiry and at 


5 the close of the hearing of the submissions we can then 


6 call what evidence the Commission sees fit to get a full 


7 expression of opinion regarding the submissions that 

8 have been made. 

9 When that has been done ---~ ning youu don't 
10 know whether it is SEE or not ---- l don't know 

11 whether it will be possible for counsel to make some 

12 argument on what has been heard, but I would hope that 


's pe necessary for counsel to rehash again every- 


13 it won 


14 thing that counsels! own witnesses have already given 


in the course of the submissions that have been made. 


15 
A You will be asked as a consequence of what I 
8 have said how long an individual submission is likely to 
a take because in that way it is hoped that we can notify 
= organizations as to when their particular submissions will | 
x turn up. That probably won't be See more than a few days 
a ahead of time, but you in the meantime can have a fairly | 
good idea of how things are going by reference to the 

- alphabetical list. 
23 

As to when the hearings will commence, that 
a will be some time in September, depending upon how my own 
si courtproceeds, what I find is the situation in my owrr 
“ court as to when I have to sit. They will start some 
e time in Septemberand I hope that most of the month of 
3 October will be available for continuing those hearings. 
29 


Our court reporters are taking down the 
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evidence and if anyone wishes a copy of that evidence it 
can be ordered. I might say as far as the transcript is 
concerned it is at your own expense, but you can order 
from the court reporters transcript of the evidence if 
you wish. 

Notice of the first hearing in September will 
be sent to all those who have made submissions. 

Perhaps before proceeding I might ask you, | 
Mr. Estey, have you anything you would like to add? 

MR. ESTEY: Mr. Commissioner, it might be 
well to put on the record the fact that pursuant to the 
Order-in-Council read by your Secretary a3dvertise- 


| 
ments were made in the daily newspapers of Ontario in 
June announcing this hearing and pursuant to those 

| 


, 
notices plus a number of notices sent to people who have - 


expressed an interest in this proceeding and in the 


earlier similar proceedings we have received a combinatio 
of briefs and requests for time and complaints about the 
Board which are not briefs,»and as a result of that we 
have this morning, Mr. Commissioner, a number of people 
present who have already filed priefs and some have 
indicated their desire to speak to the Royal Commission 
in connection with the filing of more formal briefs by 
them later. 

Perhaps it would be a convenience to some 
counsel if we could, pefore going through the list of 
briefs to be filed this morning, give an opportunity to 
at least one or two who spoke to me to speak to you, sir, 
as to the filing of their brief in the next, we hope, 


week or two. One who spoke to me was Mr. Fram 
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representing the Corporation of the City of Toronto. 

MR FRAMs:; If youe will hear: me, Mr. 
Commissioner, I have been instructed to ask you, sir, 
as the Commissioner, for ‘an extension of time for filing 
the City's submission until September the 30th. The City 
will in all likelihood be making a submission. It has 
been the pattern to make submissions in previous matters. 
I know that there are certain matters that I have in mind 
legal matters that have arisen and some of the other 
departments have signified as well that they have certain 
workings of the Act which they would like to draw to 
your attention, sir. 

The difficulty has been the City has moved 
with what would appear for it to be expedition, but which 
to someone else might appear quite slow. We received 
your letters,sir, of July the 14th, and I believe the 
19th, and the Clerk immediately sent them to the 
Commissioner of Personnel. He made a report on July the 
28th to the Board of Control who considered it te on 
August the 3rd ---- eee 

THE COMMISSIONER: Well, we sent a letter out 
on the 14th, but this notice appeared in all the Toronto 
newspapers and twice during the week of June 16th. 

MR. FRAM: I am saying that this is what 
happened, Mr. Commissioner. This is not extenuation, 
but I am saying what occurred. City Council, I checked 
t his morning, meets only on September the 14th and it 
would be required as in previous cases in matters of this 
kind, to have them approve such a thing because we cannot 


act without them. We require City Council approval. 
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Under those circumstances I would ask your 
indulgence. I appreciate, as you point sout;y this earlier 
notice, but I would ask your indulgence because of the 
time limitation and the necessity to circularize --- that 
is a terrible word --- but at least to send it around to 
all the departments to have an extension of the time 
until September the 30th, sine LP ih may. 

THE COMMISSIONER: I have already in some 

circumstances extended the time to other parties who 
failed to see the notices as they appeared and found 


difficulty in preparing submissions during the summer 


due to their staffs not being available. Obviously, ni 


don't wish to preclude anybody from making whatever 
submissions are necessary, but if the first meeting of 
the Council is on September the 14th and nothing can be 
done before that time, then I would ask you, Mir. Kram, 
that within two weeks after that you will have your 
submissionsready for the Council and will be able to 
present them to us on the 21st. What. I am Suche to do 
here because there is a great deal of work before the coin 
missions staff un reviewing the matters which have to 
come before the Commission and preparing whatever 
examination is necessary as a result, is to endeavour~ 
to nave before these hearings begin a fairly 
complete survey of what they are going to have to cover 
so that we are not going to repeat ourselves and that 
they in turn will be sufficiently informed and Leniniebe 


sufficiently informed of what we are likely to have to 


deal with. 


If I give you an extension to September 2lst, 
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I will that be satisfactory? ; | 
2 MR. FRAM: It would appear reasonable. Il 

3 presume that can be done. It will be a little tight, but 
4 I telieve that can be done. 

5 THE COMMISSIONER: Under the circumstances, I 

6 will give you that. 

7 MR. FRAM: May I be excused? 


8 THE COMMISSIONER: Yes. I might add that so 


9 far as these various submissions are concerned once a 
10 complete submission is in(in a number of cases all we 
11 have had is a preliminary of them due to the difficulty 
i2| of getting a complete submission in by this date) for those 
13 interested, anybody interested I think it can be 


arranged that you can have a copy of any particular 


14 

15 submission at your request. That can be arranged, can't 

16 ir Mr.e Estey? 

17 MR. ESTEY: Yes, Mr. Commissioner. 

18 THE COMMISSIONER: I don't feel that we should 

19 be required to produce two copies, one copy of the 

20 preliminaries that are in now and which are incomplete 

mT and one of the complete submission when it comes in. Any 

22 complete submissions that are in at this time upon reques 

03 you can be furnished with a copy and so far as the others 

24 are concerned when completed upon request you can 

95 receive a copy. | 

26 Now, is there anything oe Mr. Estey? 

07 MR. ESTEY: Just this, Mr. Commissioner. There 

98 are others here and it occurs to me that perhaps the | 

99 easiest way to deal with this is to proceed through’ the | 
| 

30 list alphabetically withwhat we have filed and what Mr. | 

| 
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Johnston has, and if we have other people here who have 
not given us an indication that they will be filing a 
prief or have not filed a brief, perhaps they might let 
us know as we proceed through. 

We have, for example, someone has told me, 
the Board of Trade of Metropolitan Toronto. We have 
nothing from them on the record, parkene when we come 
to the B's someone representing the Board of Trade might 
speak up and we might therefore get a list of all those 
who have now or will have a submission. I would suggest 
Mr. Commissioner, that we perhaps have the Secretary 
proceed through the list alphabetically of what we have 
up torow. 

THE SECRETARY: The list of submissions that 

we have, some of which are briefs and some of which are 
only letters, is as follows: 

The Automotive Transport Association of 

Ontario, Mr. Elman W. Campbell. 

THE COMMISSIONER: We will take them indivi- 
dually as you call them. 

MR. Te J. SOMMERVILLE: Mr. Commissioner, I 
represent the Automotive Transport Association. The 
brief which has been filed this morning: in six copies is 
preliminary in nature only and as I have indicated on an 
earlier occasion, we would appreciate an opportunity to 
expand on the document in the submission. If that. 
permission would be granted, we could have everything 
available by the first week in September. 

THE COMMISSIONER: I think we will have to 


extend the time to the first week in September. 
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1 MR. SOMMERVILLE: Thank you very much, sir. 

2 THE COMMISSIONER: Have you any idea at this 

3 time how long that submission is likely to take? if not, 
4 when you send in your submission send in with it an 


5 estimate of what you think it will take 


6 MR. SOMMERVILLE: Yes, Mr. Commissioner. 


7 THE SECRETARY: Mr. Elman W. Campbell of 


8 Newmarket, Ontario. 


| 


MR. ESTEY: That is an individual filing which | 


10 4s more in the nature of a letter. I don't «think Mr, 

11 Campbell is here. 

12 THE COMMISSIONER: I had a letter from Mr. 

13 Campbell. We have not sent out notices. Was a notice 

14 sent to Mr. Campbell? I understood that notices were 

15 only going to the corporate companies and corporations 

16 that have made submissions, but Mr. Campbell will be 

7 notified in the course of time of the hearing and will 

18 be allowed to elaborate on what he has written. 

19 I have had from a number of individuals 

20 letters dealing wholly or in part with their particular 

mI problems which might or might not be matters which Be 

99 have to consider, but in many of these letters there 

53 are questions raised which are proper questions to come 

ml before the Commission and in the course of time all of 

7» those people will be notified and will have an opportunit 

Be to come before the Commission ss will anybody else who 
wishes to appear. The hearings will be open,but I would 

4 hope to avoid any lengthening of tre date in which to 

(3 make submissions to the Commission beyond what we have 

a already allowed or what will be allowed today. 
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Toronto, Ontario | 
1% ie THE SECRETARY: The next is the Canadian 

2 National, Canadian Pacific and other railway companies, 

3\| and the Bell Telephone Company. 

4 MR. ESTEY: We have the Board of Trade and the 

5 Bell Telephone alphabetically if you want to take those 


6| as we go along. 


7 THE COMMISSIONER: We will take the Bell 


g|| Telephone. 


9 | MR. BURGESS: Mr. Commissioner, ” behalf of 
10 the Bell Telephone Company I have a prief *thatiil will 
11 file with you today. In substance what we propose is 
12 that at one of the hearings in Toronto we will produce 
13 a witness from our medical department who has had 


considerable experience over the past years with cases | 


14 

15 that have been referred to tle Workmen's Compensation 

16 Board ,so that this brief that. I am filing today is merely | 
17 a preliminary submission outlining one or two points ea 
18 we will be bringing out when we seebneet ous wieneas at 

19 one of the public hearings. - | 
20 THE PA iabe Rei dl You do not propose to enlarge 
11 upon that submission other than by evidence? Your 

22 submissions are complete other than the evidence to be 

23 heard? 

74 MR. BURGESS: When I produce the witness at 

25 the hearing he will give the evidence that will 

26 substantiate the submissions that I am now making in the 
27 brief which I propose to leave with you today. Mr. Estey, 
28 will you accept my submission? 

29 THE COMMISSIONER: Can you make any estimate, 

30 Mr. Burgess, of how long it is likely to take? 


1 4 ele oy wan 7 
t e180 ones che oi saab a 
: : | : Lomiiqeiet Is : 
‘ to rvsAtus tio teaohastwines aM spemtonua AM | | ; 
Nike. Tae Yokdd' x ovadicd, gasqnsd smod eet Lia OAy! | 
La atrogocom ew dteey’ Somudattis nt Yebod vey Atta elt 
: soubor i ftw SH) OoetoT ‘ae eshhegen od? te smb oe deat | 
i beti asd ow Team TaGsh Eso LOG Ro mont sssatiw & 
it Beinkd attw eteey, t8bq ect Tavo nae atderebrencs he ot) 
fh Mobi menedmes~2 ‘Romito ee ot Beerstos cued teved decid ‘las 


WV qtowee ‘st hiaiata aimee m = gndd tefled eidy sadd oe, OTRO ls 


pala RattIDG (ONT MO ond palnticeo -tobeainive yientattetq(s Hy . 
$f enend iw we eoubote, ay edie aug gntan hd od L[itw ew Pr oe 
| -eqriliesed nifdvg sdf Yo eno lor . 

| sareine ov wnegots TON Oo uot MEMOAETMOD gee les 


a silat (S0N6h2Ve Yt My dotte AeLeatndua” dete noes 
1 OF Symenins On? mand Heitvo avelqgies sta atoteptmiiie 
-Tbtsed 
A ReeQiiw sy sovbote I geadW  +BASbAUR -eN 

TL ow. Cane songiive ait evts Litw od ~a?aosed ead 
Shiner von mal tee anotbetidns oad o¢sivaatedue © 


lead oi . GRbes VON AoiW eveer se seOqor I daldw teied 


‘aoheutndie Ya tieske voy Tite 


jedenttas VAS Sat Woy nao ‘HIMOTeatMMOd Ser ck _ ‘ 


¥ faxed o thouns azo aeE greet » et 


ithe 


= 


7. 
Oo iA 
: 7 is LoL a 7 ae | ar 


29 


30 


Nethercut & Young 


Toronto, Ontario 


ally 


MR. BURGESS: I would think that my witness 
would be able to testify as to the submissions that we 
have made in our brief within twenty to thirty minutes. 

THE COMMISSIONER: The Board of Trade? 

MR. RIGGIN: My name is Riggin. I am 
appearing for the Board of Trade of Metropolitan eee 
and in lieu of a brief we have written you a letter 
signed by me in my capacity as Chairman of the Labour 


Relations Committee. I don't think we need read it. In | 


essence it simply says that we respectfully request more | 
| 

time to make a submission. We do outline or indicate | 
in our letter the topics and subject matters which we | 
wish to cover. Our problem is not unlike Mr. Fram's | 
| 

| 


problem that in important matters such as this we want 


the Council of the Board to fully approve all submissions 


made to you and they will not be meeting until late 


September. 


We have formed a subcommittee: It is working 
on a submission now. Perhaps I could suggest, my lord, 


we have an unfortunate situation because we are a "B", 


Perhaps we could go to the end. of the list. 
THE COMMISSIONER: This is what I want to | 

| 

| 


avoid, submissions coming in throughout the hearings. 


When is your Council meeting? 


MR. RIGGIN: The third week in September, my 


lord. 
THE COMMISSIONER: Well, you had better get 


n the third 


your submissions ready and get them in then «.1 
Nts 


week, if you will. 


MR. RIGGIN: Thank you. 


i ey 
: oa 


e.) si ‘Ox <2 a ‘ 
7 : ) 


_ 


‘ee pee Nn +a steep i zi 
] ; i by i iA 
i "ty ge eno saroce aii que G rr Ps a a YT Atteed os atta a ; 


Feces Pan “ones 2 yore ctadiw cadeed tu Be ohad ove 


ad 


on 


OTHE TIMED eT 
i Pass 8. Siva ye suis) cK 5): | ; | : oh 
PY eat! rita iG SUS. "os £ nal ‘ane “31 ee: 
civ nslitdw evead aw teind & To welt nt Base | 
yi foesaas yor at em yd-tengta’ ; 

ai 7 aon teas timetod anoliveiosh J 

PYRE rents wt. ooneane 

Areakndve so atum of eare 

ss itive ins ediged sit tagtel avornt 

fdwomg “so .<SeYoo° av, daly 

les doe evedtan tiegreemt- at dsdromaiderd 
Sindie Lis evergs. wil bysad oft Yo Lheqvwed edgy 
i) serie ett 2 Loy Gay boas) DOV ng re 


yadms jo08 


ws. geeauve i sceiTel ,4wot doOleaioivue a no 

& STS 98 oes Bughs. etanvs om sa svat sv 

te : ta See alo of.o8 biwoo ov eqair8T 

Ts [ ecw ef eta? »: ARAOTERTNNOS ART a7 . | 

Paged ad ¢duodavow!s at animes snoteatmeta bhowa: 
‘ 


{mrbtsum gloowod qvey ef nedW: 
bY 


oa 
q q”. . Yaqmyrese af weer Grits at? :APoaian . ae: 


“egtuqd (Bed wot , Dew (AERP aa eMNOD ae 


ety ff. dsay AL mond sou Bqa’ ybsos stolen tau: <0 


i] 


| phage Nome MEADE. «1 my 
Re a vie lil al 


. | i ti : new won 


30 


Nethercut & Young 18 


Toronto b Ontario 
THE SECRETARY: The next on my list is Mr. 


George Charity of Gagnonville, Quebec. 


-MR. ESTEY: That S another individual one, 
Mr. Commissioner. 

THE COMMISSIONER: We can omit the individual 
ones. 

THE SECRETARY: Construction Safety Associatio 
of Ontario. I am sorry, I forgot, the Canadian National, | 
Canadian Pacific and other railway companies. 

THE COMMISSIONER: I think, gentlemen, we will 
revise this listso that they come in alphabetical order 
so far as corporations or labour unions or other 
organizations making submissions are concerned, because 


we know they will be represented, probably represented, 


and we then will have some idea of how they are going to 
proceed. If we write to individuals they might or might 
not appear and it would be more difficultare: think we 
can put all of the individuals together at the end Of. Che 
other submissions. We will revise the list in that 
respect. 

THE SECRETARY: Shall I leave them out now? 

THE COMMISSIONER: Leave them out now. If any 
of them are here and wish to say anything, they will 
be heard. 

THE SECRETARY: The next on the list the 
Construction Safety Association of Ontario. 


MR. ESTEY: I think the railways have something 


to ask the Commission. 


MR. BAND: My name is Lawrence Band and I 
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1| and the other parties named. A brief has been submitted 
5 on behalf of the parties who have joined in in regard to 
3 the brief and it is intended that it be an outline of our 
4 position. In this regard I would hope that in the event 
5 that certain matters might be brought up by the 

6 Commission that we might be given an opportunity to give 
7 an oral submission. 


8 THE COMMISSIONER: I am sorry, I haven't heard | 


9 the latter part of what you just said. 
10 MR. BAND: It was intended this brief would be 


11 an outline of our submission and it was hoped that in the | 


12 event that matters not covered by the brief arise imstne 
13 course of the Commission that we be given the further 


opportunity to make oral submissions or written sub- 


14 | 

15 missions, as the Commission permits. There are a number 

16 of solicitors here, Mr. Commissioner, who represent the 

17 parties named in the schedule attached tothe brief. 

18 MR. CHASE: Mr. Commissioner, Chase is my name 

19 and I am appearing for the Toronto Ridans 10 Commission, 

20 one of those companies that joined in the brief submitted 

21 by the Canadian National Railways, and I support the 

22 submissions made by Mr. Band. | ; 

93 THE COMMISSIONER: You are not proposing to 

oA call anybody in connection with it unless you wish to call 

95 somebody in reply? If the matter is not covered by 

26 somebody else, you do not propose to call a witness, is 

57 that what you say? 

ME. BAND: I believe that the railways that haye 

: joined in e had very little opportunity to see the | 

; brief in its entirety. It was filed on the 8th of hugust 
aaa | 
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submissions, and perhaps make oral submissions on any 
matters that may arise during the course of the 
Commission. 


THE COMMISSIONER: Well, of course, you are 


not proposing to make any further submissions unless it 
4s in reply to something that arises? 

MR. BAND: Yes. 

THE COMMISSIONER: Do you propose to be 
present at the hearings? 

MR. BAND: Yes, I think a representative of 
the parties will be present at the hearings. Our positio 
4s set out in this regard in a paragraph in the brief. 


We state: 


"As it is intendec that this brief con- 


tain but an outline of our position, 

it would seem inappropriate that we 
should set out in detail our views 

in relation to each benefit, condition 


or obligation and state why we think 


each should not be altered. We take 

the liberty of assuming thave tia and 

when representations are made advocating 

any such change or changes that we 

will be permitted to make such written 

or oral submissions to you as may be 

appropriate and of assistance to you." 

THE COMMISSIONER: I think you will have to 
proceed in the ordinary way as far as 


oncerned and call what evidence you 


| 

| 

the submissions | 

| 

you are making are ¢ | 
| 
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feel is necessary. As far as anything arising throughout 


the course of this Commission, then it is hoped that if 
counsel is present that questions will be put to the 
witnesses in the box to elucidate whatever answers or 
objections you might have to what is brought forward, but 
I won't shut off any reply that is pertinent, that will, 
perhaps at the end of the other submissions, help to 
make wholly clear the situation. On the other hand, I 

do not contemplate that this is going to be a proceeding 
where submissions are heard or the information Of -Ghe 
Workmen's Compensation Board is heard and then we start 
all over again calling witnesses in reply. I hope we 
are not going to get into that. | 


THE SECRETARY: The Construction Safety 


\ 


Association of Ontario. 


The International Nickel Company of Canada 


Limited. 
MR. OSLER: C. R. Osler. I am appearing 


for the International Nickel Company. I ‘have filed with 


the Commission this morning a letter advising yathat 


we have not been able to complete a prief at this point.) 


The main itemson which we intend to make submissions 


are set out in that letter, but we have not been able 


to complete a prief or put it in a form which would be 


a proper submission at this point. 


THE COMMISSIONER: When will you have a 


complete prief available? 


MR. OSLER: Well, time has been a a. G oe 


difficult recently, sir. T would like, if we could, 


until the middle of September. 
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THE COMMISSIONER: Well, we have had two 
requests that have gone on into September which I have 
allowed because in either case they are the kinds ox 
organizations in which the board or council does not 
meet until the middle of September, but I think if you 
had an extension until the first week in September or 


some time during the first week in September you should 


have something ready by that time. 


MR. ESTEY: They have already asked us, eae 
| 
| 
| 


Commissioner, in connection with the aifficulties arising 
out of the recent labour trouble in Sudbury forthe 
delay, and I take it the strike went on longer than they 


thought. 


THE COMMISSIONER: I had overlooked that. 
Well, will you make an effort to get it out by the end 
of the first week in September, MireuOs. Len 


MR. OSLER: I will do my very best iesimarelr we 


do run into difficulties,certainly I will speak to you 


later about it. 
THE COMMISSIONER: Yes. 


THE SECRETARY: The next is the International 


Railway Brotherhoods. It is the legislative committee 


of the International Railway Brotherhoods. | 


THE COMMISSIONER: We have notified everybody 
that-this is only 2a preliminary hearing, so there are 
some parties who willanot wbechere. ; ; 

MR WESTEY:)This-is rather a complete brief, 


Mr. Commissioner, so I would think they would’ intend to 


come later and present it. | 


THE COMMISSIONER: In any cases where you have 
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23 


1| a complete brief you might just note them theré so that 
4 they will be available for the information of those who 
3 might ask for copies. You might just note it as you go 


4 along. Of the ones you have heard you have got one from 


5 the railways that is complete. 

6 MR. ESTEY: The Automotive Transport 

yi Association, Mr. Commissioner. 

8 THE SECRETARY: Yes. That is the only one. 

9 MR. SOMMERVILLE: The Automotive Transport 

10 Association brief is not complete. As I have outlined 

11 earlier, it is not a complete brief at this time. 

12 THE SECRETARY: The next one is Northern Forest 


13 Products. 


Ontario Federation of Labour. 


14 

15 MR. WEISBACH: My name is Henry Weisbach. We 

16 have mailed a letter to you outlining the major points we 

17 are going to discuss in our brief and we shall have 

18 sufficient copies of the brief available to you by 

19 September the lst if we can get that mel time. 

20 THE COMMISSIONER: All right. 

a1 MR. WEISBACH: Thank you. 

22 MR. ESTEY: I wonder if it would be convenient 

23 to ask Mr. Weisbach if they have any idea how long they 

7A will require to present their brief with or without 

25 witnesses or officers or whatever you wmode present? 

26 MR. WEISBACH: We don't intend to call any 

97 witnesses. The officers will read the brief and I 

98 imagine it will be about 25 to 30 minutes. | 
e THE COMMISSIONER: We are asking,and have not | 
30 done it in every case, how long the submission is likely i 
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‘take, but perhaps in any further communications or those 


who intend to send in briefs who have not completed them 
at this time will you please state with the letter 
accompanying the brief how long you think it is likely 
your witness will take in presenting them? 

THE SECRETARY: Next the Ontario Medical 
Association. 

DR. SAWYER! We have a complete submission 
which we are filing this morning. The presentation should 
not take more than half an hour. 

THE COMMISSIONER: Thank you, Doctor. 

THE SECRETARY: Next is Ontario Forest 
Industries Association. 

MR. MacLAGGAN: My name is Mac MacLaggan, 


and I represent the Ontario Forest Industries Association|, 


and we have a brief which we can file this morning. It 


is a very short brief. I would like to ask some 
questions if I may. 

THE COMMISSIONER: Oh, yes; I think that any 
questions that arise about the conduct of this inquiry or 
anything else that occurs to counsel this morning, that 


4s what the purpose of this preliminary hearing is for. 


Mr. MacLAGGAN: In representing the Ontario 


Forest Industries Association Tl am’ nov familiar with the 


procedure in this case and I don't know and I didn't 


to have counsel unless E am pert 


In fact, I think it was my intention that we sort of put 


4n a brief and the thing was sort of looked after very 


efficiently,but I guess that is not it. 


THE COMMISSIONER: I think what we will do in 
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a case of that kind is when we reach your brief we will 


have dtiwreadst Ttiyoumwillvappeart andwwread ity. fine, and 


you can be asked questions concerning that. If you don't | 


| 
wish to have counsel here you don't have to have counsel, | 


| 


but questions in connection with ,it if you are informed 


about it ,either you or someone else should be present, 
“SS 


I think, when your brief is reached to answer any © 
questions that may arise. You don't have to do that; 
PCcis, Ssurrcicl entsar ourjuss eve which event we will 
have it read, but I suggest if you have no counsel 


representing you that you appear yourself perhaps and 


read it. 


MR. MacLAGGAN: Very good, sir. I think we 
will follow your suggestion, We have rather hurried it 
and I have noticed there have been some extensions. 
I do not think there will be any extensions on this 
brief except what some of my members or directors might 
think of in the meantime. If there is apoint comes up 
that they might be very sincere Sneed Pees take it you 
would not prevent us from submitting it. 

THE COMMISSIONER: That is quite all right. 


MR. ESTEY: I wonder if there is anyone here 


from the Ontario Municipal Aseociation. 

MR. DUNBAR: My name is Mac Dunbar. I am 
Secretary of the Ontario Municipal Association. We have 
submitted, as you requested, a preliminary brief, but 
this brief contains those matters which I think the 
Association would approve at its forthcoming convention 
starting on August 2lst to 2uth. They are resolutions that 


have been approved over the past six or seven years on the 
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Workmen's Compensation Act. I, as Secretary-Treasurer, 
have submitted these two, but I will need approval at 
the convention to submit these formally. There are also 
two late resolutions from the Town of Timmins, so I would 
respectfully request that we be given an extension, eet | 
the convention is over on August 24th. If I could have 
until the following Monday to submit a more formal 
report to you. 


It would be expected that our President at 


that time will be at the official hearing with, maybe, 


one or two representatives from the North because this 
is where these resolutions come from in their original 
omder 3 

THE COMMISSIONER: Are the representatives 
from the North from Timmins or any further north? 

MR. DUNBAR: Timmins, Township of Teck,Sudbury +- 
haven't decided on this particular phase as yet. 

THE COMMISSIONER: Nothing from the Head of 


the Lakes? 


MR. DUNBAR: No. 


THE COMMISSIONER: Yes, Mr. Dunbar, that will 
be granted. 

MR. DUNBAR: Thank you very much .j 

THE SECRETARY: I have no brief here from the 
Ontario Mining Association, but I understand there is one 


C | 


coming. 


MR. PERRY: My name is Perry. I am the 


Executive Director of the Ontario Mining Association, 


We have a brief to submit. In speaking to Mr. Guthrie on 


our. submission I was led to believe that all we should do | 
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was outline the areas in which we had some concern with 
some note as to the points which were involved in it. 
This we have done, but this will require some further 
elaboration which I understood we would have an 
opportunity to give at the appropriate time. 

THE COMMISSIONER: At the hearing. 

MR. PERRY: At the hearing. The Mining 
Association, of course, represents a good many people and 
4t is scattered pretty widely throughout the province. 
Some of the representatives whom we intend to anes the 
hearings come from all over the province and including 
the western part, too. We would require some novicesta 
sort of have them that they could be available at the 
appropriate time. 


THE COMMISSIONER: Have you an office here in 


thercity? 

MRSSPERKY Less 

THE COMMISSIONER: Well, Mr. Estey can get in 
touch with you about what you are a one to nave 


or what arrangements are necessary avotne timeyan calling | 


these witnesses. 


MR. PERRY: There is only one other jokenmgoe ae 
woulda like to add. We found that we were a Lit tLlesbis 
rushed in time and we only just finished this brief 
yesterday. It has not been handed to the members as yet. 
It has heen discussed with some of the directors so that 
there may be some supplementary recommendations that we 
would like to nake later. . 

THE COMMISSIONER: We have run into this 


difficulty due to the vacation time. We will just have to 
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do the best we can with it .if there are some amendments. 


If there is anything of the kind contemplated, please 
notify the Secretary of what your additional submissions 
are as soon as you can. 
MR. PERRY: Right. | 
THE SECRETARY Ss The Ontario Pulp and Paper 
Safety Association. | 


MR? aSCOTT: Ross Scott; Mr. Commissioner. We 


presented a single copy of our brief through our 
President Mr E.E. Graingerof Abitibi Company on August 
the 3rd and I have brought an additional five copies | 
which I will turn over to Mr. Johnston. We will take 
no more than fifteen minutes to present our brief. | 
THE COMMISSIONER: I suspect that all of these 
Beaneree aie low. The estimates that are given are | 
what the counsel that give them think will be necessary 
so far as bringing out their own examination 2 
concerned, but I have no doubt that counsel for the 
Commission will have a number of sicuetens to ask 
regarding it and others might and as a consequence it 


will maybe take very substantially longer than these 


rather short estimates that we have had. rt Would Oe? Nice 
to think that we were going to go through this whole 
inquiry at that speed, but I have my doubts. 

MR. ESTEY: Is there anyone here from the 
Ontario Provincial Conference of the Bricklayers, Masons 
and Plasterers International Union of America? 

THE SECRETARY: I have a brief from them. 


The Provincial Building and Construction 


Trades Council of Ontario. I have a brief from them. 
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The Retail Council of Canada. | 
MR. COX:The Ontario Federatbn of Construction 
Associations. I think you have missed us. I have six 
SOplessoOf-a.brief to filesthis morning, Mr. Commissioner. 
TvamiTrevoryCox. 

Mr. Commissioner, we would hope at the 
hearings in September that we would be able to field 
some representatives from some of the trade associations 
that we represent to elaborate on the points that are 
expressed in the brief. Unfortunately, there are some 
dates that are in conflict with the opportunity of 


getting thesepeople to come out-so Ihave put’ a 


note on the top of the brief stating what those dates 


are, if they could be avoided. 
THE COMMISSIONER: It is quite possible in 
view of the number of submissions that we can arrange 1vze) 


put you at the bottom of the list or some place that 


would be more convenient. That you can arrange with the | 
Secretary. When we send out notice of the first hearing 
| 


you can then contact the Secretary and arrange as to time | 


In the meantime he has those dates which you wish to | 
| 


avoid. 
MR. COX: Yes, sir. Thank you. ™ 
THE SECRETARY: Is that the same as the 


Provincial Building and Construction Trades Council of 
Ontario? 

MR. COX: No. 

THE SECRETARY: The Provincial Building and 
Constructior. Trades Council of Ontario. 


Then the Retail Council of Canada. 
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MR. McKICHAN: Mr. Commissioner, my name is 
Dw s sek chan . i represent the Retail Council of 
Canada. I have six copies of a submission this morning 
which I will file with the Secretary. I don't think our 
submission will take longer than fifteen or twenty 
minutes in the presentation, but of course, the 
examination may take longer. With your permission I will 
file these submissions now. 
MR. SUTHERLAND: Mr. Commissioner, I believe 


another "O" has been missed, the Ontario Chiropractic 


Association. My name is Donald Sutherland end ty am 


Secretary of the Association. Our brief. has been completed 


and I have six copies to file with you this morning. 

MR. ESTEY: Have you any estimate as to how 
long 2t will take or whether you are going to call 
people to present this brief? 

MR. SUTHERLAND: I baieve that three of our 
delegates will be present, Mr. Commissioner, and would 
estimate the time at perhaps 20AtGom25 cere 

THE SECRETARY: The United Electrical, Radio 
and Machine Workers of America. 

MR. FERGUSON: My name is Norman Ferguson. 

We filed a letter stating the points on wich we would 
like to file a submission and with your permission we 
could have this brief in by the end of this month. 

THE COMMISSIONER: That would be satisfactory 
in view eee extension we have given others. 

MR. FERGUSON: It will probably take about 30 


minutes. 


THE COMMISSIONER: The United Steelworkers of 
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America 


MR. INGLE: Mr. Chairman, I am appearing for 
the United Steelworkers of America. We have submitted 
to you, sir, by letter an outline of the specific points | - 
that we would like to raise with the Commission. I Pace 
like to ask you, dr, for an extension of time for the 


filing of our detailed brief to September 15th. I may 


explain that we have been unable to do the detailed work | 
we had hoped on our brief because oui sae major | 
industrial diputes which have teken place in the last 
little while, one of which Mr. Osler has referred to 
already and I would plead with you, Sig. of Oran: 

extension of time to that date. 

I expect that the presentation of our detailed| 
brief would take approximately one hour. 

THE COMMISSIONER: It may be necessary, in 
view of these requests, to postpone our hearings to the 
latter part of September. 

MR. ESTEY: I was thinking of that, sir. I 
think that probably is going to be necessary unless you 
wish to break it up into different parts and deal with 


those. which.are, on hand now. 


THE COMMISSIONER: In view of the matter of 


time I will have to make the same concession to you, Mr. 
Ingle, as I have to fie Osler. If Septenber the 15th 
4s not satisfactory in any event we have to accept it | 
and if you can get it in before that date we would 
appreciate it. | 
MR. INGLE: Thank you, sir. 


THE SECRETARY: That is the last. 
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MR. ESTEY? Are there any here that have not 
been called on? 

Mi KEEN: GGir 4. anrrepresenting? che 
Ontario Division of the Canadian Manufacturers' Associa- 
tionentithave six’ copiesvofs=the brief to Tile with you 
this morning. If during your hearings this is to be read 
into the record this will take approximately 25 minutes 
to deliver. In addition we would like to have two or 
three people present information to elaborate on what 
our brief says. I don't think that will take more than 
half an hour to present. This is not counting time for 
any questions that the mambers may put. 

THE COMMISSIONER: That is satisfactory. You 
can have all the time you want. 

MR. IRELAND: Mr. Commissioner, I represent 
the Ontario Federation of Fire Fighters of Ontario. 
We would like to have an extension until not later than 
August: 3Lst. «Our brief will be in by that time and it 
should not take half an hour to Sceenee 

THE COMMISSIONER: Thank you. 

MR. YOURT: My name is Yourt. There is'a 
letter there on behalf of Rio Algom Mines Limited 
giving a very prief outline of the subjects we wish to 
cover. Our submission will be ready by the end of the 
first week in September and it should require no more 
than half an hour. 

THE COMMISSIONER: Thank you. 


MR. KENNEDY: My name is William Kennedy from 


the International Union of Mine, Mill and Smelter Workers 
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Toronto ; Ontario 
1 tT have a brief@for filing this morning, Mr. Commissioner, 
2 plus some additional material which we have marked as 


3 exhibits to which we make reference in our briefs such 


4 as the Report of the McIntyre Research Foundation and 


5 presentations that we have made to other Royal 


6 Commissions. 


if I hope, Mr. Commissioner, that the report of | 
8 Mr. Justice Roach and Mr. Justice Sloan will be in the | 


9 hands of the Commission. They are a rather!’ scarce item 


10 and we make reference to them and we believe that they 


44 will be helpful to you, Mr. Commissioner. 
12 THE COMMISSIONER: I have read Mr. Justice 
13 Roach's report. I read that of Mr. Justice’ Tysq Bm 


British Columbia, but I have not read that of Mr. Justice 


15 SLOAN te | | 


MR. KENNEDY: We make reference to this, Mr. 


16 

17 Chairman. I think the reading of our brief will take 

18 some 25 minutes to an hour. However, I Gan'*t* give you van 

19 estimate as to the length of time our eu presentation 

20 will take because we have always followed these Royal 

1 Commissions from beginning to end and we intend having 

22 our Compensation Officer attend all hearings possible, 

93 Mr. .Chairman. 

24 There is one question I wish to ask, Mr. 

25 Commissioner, and that is in respect of authorities who 

26 are mentioned in our submission such as authorities on 

27 industrial disease. There are quite a number in Canada 

28 and in Toronto close to the Commission who may be readily 

29 available. However, some of the world authorities are |. 
4n the United States and we have studied with great | 
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interest the work that these doctors and scientists have 
been doing and in our opinion they could only add to the 
work of the Commission and be of great assistance to you, 
MresConmmissioner ¢ 

We are prepared to discuss with you the names 
of some of these people to see if they would be available 
to appear before you in support of any of the points 
raised in submissions. However, I wanted to make that 
point because in appearing before Mr. Justice Roach in 
1949 and 1950 reference was made to some of the experts 
in this field and unfortunately they were not there and 
the contribution which they could have made was negatived 
because of no arrangement being made prior to any session 
to see if they were available toO.ppear, 


THE COMMISSIONER: Mr. Justice Roach said 


he could have called them, but they had not been called. 
What I suggest is that you, if you will, might furnish 
the Secretary or furnish me with a memorandum of what you 
have in mind, who the people are you nave in mind and, 

if necessary, you and I can discuss this later on with 
counsel or you can discuss it with counsel. I have no 
doubt that in some of these matters it will be necessary 
to have some expert opinion. We will certainly review 


your submission. 


MR. KENNEDY: My last point, Mr. Chairman: I 
know that we are prepared to file a sufficient number of 


briefs tomorrow or the next day to supply everyone who 


may be attending the hearings before you Mr. 


Commissioner, and I believe it would be extremely helpful 
if all organizations and individuals submitting briefs 
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559, 


would submit a sufficient number to the Secretary and 
then if you had these briefs you would know in what 
subject you were interested and could make definite 
arrangements to appear at that particular time and I 
beleve that. if this were followed it would certainly 
expedite the work of the Commission. 

THE COMMISSIONER: Well, I have already stated | 
that we will try to have available copies of these 
ren aewe for anybody that wants one, so you can 
certainly get what you want, but it will be a great help 
if you file 30 copies. It is not going to be a large 
number. How many have you got there now, Mr. Johnston? 

MR yeSTEY # 26: 

THE COMMISSIONER: You can find out from the 
Secretary how many you think need to bear thea. | 

MR. KENNEDY: I could put my request info a 


copy of all briefs right now, Mr. Chairman, | 


THE COMMISSIONER: Well, we will try to see 


that you get them. 
MR. KENNEDY: Thank you very much. But if any 


wi téputeine3 Ositvewlilaebe: 4 great help. 
from 


MR. TUFTS: Mr. Commissioner, I am/the Christian 
Seience Committee on Publications for Ontario, The rame 
is L. A. Tufts. We were in touch with you regarding an 
extension, but we have been able to complete our brief 
and I would like to present four copies of it this 
morning. This is not a lengthy brief. There are some 
attachments, but I don't believe those would have to be 


read at the formal hearing. The prief is about seven | 
pages in length, double spacing, so this should take 20 
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minutes to half an hour --- somewhere in that area for: 
our presentation. 

We are interested, of course, in workmen who 


Ss, 
are Christian Scientists and our brief covers that= point 


| 


| 
| 


quige tfiully. 

THE COMMISSIONER: Thank you, Mr. Tufts. 

Is there anyone else who wishes to make a 
representation? Are there any other matters that should 
come up at this time? 

MRe Bothy Doidon't’ think so, Mr. ee 


We will make representations by mail to all those who 


have filed submissions either now or hereafter as | 


arranged with you, sir, and it may be that we may be able, 
| 


to programme the hearings so that people will know 
precisely the time at which we would like them to attend. | 


I trust that prior to the hearings we will 


be able to make the copies that you require or anybody 
elee requires who comes around asking for copies of these | 
briefs. We have not got enough copies, ae rng of any | 
of them now, but in the next two or three weeks we | 
should have those copies. I think those are all the 
matters which have come to our attention, sir. 

THE COMMISSIONER: There will be a notice sent 
to everyone of the time at which the hearings will 


commence, There will be a notice sent to individuals or 


counsel when their own submissions are expected’ to be 
heard throughout the following period. I think perhaps 


we could send notice to everybody after all the 


submissions have been heard as to witnesses to be 
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called by counsel for the Commission and others such 
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Workmen's Compensation and so on. Lt as —possibie:that 
throughout the hearings at some time or another we may 
wish to elucidate by calling a physician or somebody else 
at that time rather than wait until the end, but ‘Gein 
speaking, it is contemplated that we will proceed in the 
manner which I have stated. 

I failed to mention that we have as an 
advisor here on the Commission Mr. Kerr of the Workmen's 
Compensation Board to brief us on the detail of une 
Board's operation in connection with any of these matecne 
and he is also available to any of you gentlemen who wish| 
to ask him for information or get information from him 
regarding any particular thing. I am sure that is Bans 
Mi RELI. 


MR. KERR: It certainly is, cae, pee 


THE COMMISSIONER: Mr. Kerr will do whatever he | 


can to assist this inquiry. 


If there is nothing further to be brought 
before the Commission at this time, the’ hearings will 
stand adjourned Vnbt la, vame sin September of which you 


will be notified. 


-~---Adjourned. 
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=-=-On commencing at 10.00 a.m. 


THE COMMISSIONER: Well, gentlemen, we are 
really experimenting to some extent this morning in the 
SeuupmMinVohis "room, lvam anaious: towhave ait. co that 
any of those immediately concerned are seated and any 
of those who may want to take notes there would be 
reasonable provision for them. As a consequence, I was 
considering whether we could enlarge this arrangement 
of tables by the Tadditionsof,csay. two-more,down there 
angbhatiends’ tnathetecase Liewidhvcut,down on the 
humbereoireseatstavadiable etabhes backs) (lam. anxious to 
Useithisoroom or, a room like this that.isaconvenient to 
people in the downtown area rather than getting up to 
the Parliament Buildings or some place else where it is 
possible we might have had better accommodation. 

Ashd saan, before,.J,wWas anxious) to 
get away from any sort of a courtroom atmosphere or 
hecaiist ic yatmosphere adn these hearings..».We want them 
to be ras! Pnformad as possible — the. arrangement for 
Memtime-—Deing iat. any event, gisythat..counsel for the 
Commission have. the, tables. on, the left, Mr. Estey and 
Miegeouthrie, .Mr.. Johnston, the Secretary, will be were 
beside me. 1 think perhaps. d ~wiliaeve. to move, over 
andigive him .a .ittitle more space to. work. in, and those 
people interested in the immediate briefs will be 
eceupying the. tabbes,.on my rigcht and. im the course of 
their presentation of their submissions counsel 
representing the persons submitting the brief or 


organizations will be allowed to examine at length. At 
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Boe On0 OF Chet time oo. and again we are to some extent 


experimenting, a. _T expect that any additional examina-~ 


tion will be carried out by counsel for the Commission, 
As I said previously, instead of a lot of examinations 
from various people in the room as far as possible we 
will submit questions through counsel for the Commission 
but if that is not possible we will have to widen out 
the scope so that questions can be asked f itudiereogdria 
to be a lengthy examination. 


I don't want to preclude any necessary 


eludication of whatever has been said, but, Indonit, want, 


on the other hand, for the benefit of all of us that an 
examination of any particular person should get so 
lengthy by reason of too many people going over the 
same thing. 

Tedonst.thank debe wid le be necessary, 


generally speaking, to swear witnesses ==- again in an 


effort to keep the proceedings informal and we will stay 


away from that unless in particular this is material 
and I feel as Commissioner that they should be sworn or 
counsel advises they should be and I don't see any 
objection if some one of you requests that a witness 
be.sworn. 

The method of proceeding will be,as I 
Stated previously, subject by subject. You are aware 
that there is a change from the way I contemplated 
proceeding in the first instance, and it, I understand, 
is causing inconvenience to some parties, but I have 


satisfied myself that it is the oniw effet ent way of 


carrying on this examination. To do otherwise means that 
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Terento, Ontaric 
there may be twenty points raised in a brief, as there 
is in many of these’ briefs. You would have to go over 
each one of those twenty points in turn if you were 
taking it brief by brief and then start all over again 
Ol The nexc “one. "You are jumping’ back and ‘forth “and at 
would be difficult to relate them and you would always 
have to go back and try to recall what was said ona 
previous occasion maybe weeks before. As a consequence, 
we are going to proceed in this manner. 

Le is tot intended , ROWEVEr f-=— at Jeast 
I don't propose that by so proceeding that anybody will 
be precluded from giving evidence. If maybe somebody 
has an industry up in the country and he is coming in, 
a’ small industry or something. of this.sort- or many 
other cases if it is impossible or not feasible for 
them to be represented on the v~ious occasions when the 
submissions they have made are being considered, then 
I will make arrangements to hear them, all of their 
submissions at one time if necessary. Tden'’t think 
that is going to be necessary in more than one or two 
cases, but certainly nobody is going to be prevented 
from fully presenting whatever argument they have or 
whatever can help the Commission in this investigation 
which we propose to make, and I will say this, that 
anyone who has made a submission and who is unable to 
be present when that particular subject is being heard, 
his submission will be read In at the time ‘and 
considered along with the other representations. 
I hope to commence these hearings at 


ten o'clock in the morning, we will adjourn for lunch for 
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Torente, Ontario 


Sieur aat Glen Drobao ly Carry on until about 4,30 in 
the afternoon. Generally speaking, the parties will be 
heard eer eneet oats as their names appear on the briefs 
submitted, It is possible on occasion that we will 

have to make a change, but generally speaking, that is 
the method in which we will proceed, 

HOW, Delore Colne con. lr. HStey.) 1s 
there anything you wish to add? 

Mi BoC, dont untnk so, Gar. Winer 
are some people who have indicated that they will be 
here tomorrow because of witness problems, 

The weop le wou are ydealing with Today: 
Nr. Chairman, the firs: ne with a brier which “raiges 


this issue is the Automotive Transport Association of 


OnCarl Ox 

Mid ela JGOODMAN: Mr, Chairman, 1 am 
General Manager of the Automotive Transport Association. 
Our counsel). Mr. Te a. pomervi Lie ir uneple Lobe “here 
today. I have been requested to ask permission of the 
Commission to Nave our ree dealt with all at one 
tine, ‘Lt 28 utterly impossible. tor jis. lo De represented 
at all of the hearings. We have dealt with a large 
number of subjects in our submission and we feel it 
would be absolutely impossible to have someone here 
Continually, at least cn our start. unless, we retain 
some outside counsel to represent us. Mr. Somerville 
had a long-standing commitment and he is in Ottawa 


Chis week, 


THE COMMISSIONER: Well, what we will 


have to do ---=- I should consult counsel on this matter-- 
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I think that we will proceed subject by subject and 

then make arrangements to hear you at a later time, 

Mr. Estey? 

MRo ESTEY: I take it that Mr. Goodman's 
Association cannot appear this week. 

MR. GOODMAN: That is correct. 

MR. ESTEY: But could appear next week? 

MR. GOODMAN: I have to consult with 
someone on that % 

MRe ESTEY: ESthink*you®shouldy- if you 
will, let us know when you will appear and we can 
schedule it accordingly, although at that time you will 
be somewhat of a fish out of water because everybody 
else in the room will be interested in some other phase 
of the matter. If you would be good enough to let me 
know after you talk to Mr. Somerville. 

MR.GOODMAN: I might make this 
observation. Before’ Mr. + Somerville leftohe had 
expressed the desire that if we can’t secure the 
permission of your Commission to make our submission all 
at one time we are prepared to be here at your 
convenience any time after this week. 

THE COMMISSIONER: Well, in any event, 
you did make it clear this morning. I think on this 
particular point we will consider reading in your 
submission when youcan't appear and make representations 
at a time to be arranged with counsel for the Commission. 
MR. GOODMAN: Thank you. 

MR. ESTEY: Mr. Chairman, the next 


brief filed dealing with the subject to be taken today, 


A 


y 8 - Vat WT 
: >. 
maha! shin oe 2 = 
ata nga dhe ot atnsmennet 
| | = 


ja" mabo9d aM, tate dr ove? feared vam a at 
48s sede IHS 7TS ae a | 
; ,S0o%KeS =f Jatt :AAMMOOD cial a ae ; 
Pigew SHAG sede brvos dua -YSTSR . AM 
dftw #iwenco of svad I :WANGOOD .xM 
. tad? mo enoemoa 
doy 32 .Bivads voy ankay T <¥eoes .AM a 
aso sw bes tescas [fiw soy new wood ef gel i ftw 
{Piw vay std Yada 38 dgvortiis , chantbrooss +t slubedoe 
ynodyiTevs seuscsd wstew Io Jvo Ask? & TW dsdwomoa ed le 
SeaAy “otto ombe AL hedeortotnt o¢ CLrw moow sad at oate 
$7 tel oy Havons Boog ed biavow uoy tl ,"edvsa edt to 
eifivasmoe .aM of dist poy weTIs worm 
atdd eNsm tieim I :HAMCOOOD. AM 

coed of disi sifivigmo® -4M eaote .noldavreedo 

sri? stiosa d'rao 6w It ded? satesbh sdz boease2qxs 
{fs eoleaimeiue slo 3Nsn oF noleetimed wey to nofealorreq 
nuOV. Je 2799 96 O69 perienehd 918 3W smid ano t5 
isew 2fdd aette ont? gas sonsiasvaos 
(dive uns nt ,.{iew :asMOleeTMMOD SHE By 
| eine no dntid T arintom abdd welo tt ‘gasm bLb voy 


tuoy ni guibser aeidenos [fiw ew djnieg isluotiisg | oe 


eholseinsesiqe: svar bas =saqqs #nso MOE Meriw aokeelmdue 

jeMofeatmmod ait tot {semuon dttw bagnsyte ae ot omtt s ts 
— Nase? <MAMGOOD JAM. - 

Teen odd uteoreksdo . iM varies AK 


tebot ose ad-oF tosqdua = 


29 


30 


Nethercut & Young aie 


Teronte, Ontario 
the question of appeal procedure =<<= 

THE COMMISSIONER: Do you intend to read 
in the Automotive Transport? 

Mis ESTEY 2 eedythought: withsall) these 
who are here we should take those and then read in all 
those who are not here, Otherwise, we are holding up 
people. 

The Canadian railways grouped together 
filed a composite or joint brief over the signature of 
W. R. Burnett, Q.C., and if they are ready to proceed, 
we might hear their submission now on appeal procedure, 

THE COMMISSZONER: This brief is filed 
by the Canadian railways? 


MRepESTEYs «Yesjeliteids, under,Canadian 


National Railways, et cetera. I suppose Canadian Pacific 


wont mind, that is alphabetical. 

THE COMMISSIONER: And you are addressing 
yourself.toathis particular peint, are you? 

MRe BURNETEeovesseMr. (Butterdl lief 
thecC.P.R. is here with me. But it seems to have fallen 
upon me to deal with these points. Specifically, in 
the brief as filed, Mr. Commissioner, the present point 
is dealt with at page 7, including an appendix where we 
have set forth, a possible =--- I don't put it any 
higher than that === form of exemption to be included 
in the Act; 

The portion of our brief does not 
deal at any length with the need for this change. It is 
confined to one paragraph. Perhaps I had best elaborate 


very briefly on the reason why we felt this insertion is 
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called for. 

I*should perhaps state, first of ‘all, 
that to the best of my knowledge the only provinces 
which do have a specific reserved rigttof appeal to 
courts in these cases, the Court of Appeal of each 
province, is that of the Maritimes, New Brnnswick, Nova 
Scotia and Prince Edward Island. None of the other 
provinces do have that, and in one way or the other === 

THE COMMISSIONER: What right of appeal 
do they have in those provinces? 

MROOBURNETT: Ituis werded a \hittle 
differently in each one, of course, but fundamentally it 
is a right of appeal to the Court of Appeal. One 
province provides for leave of the Court of Appeal. 

THE COMMISSIONER: On question of law? 

MR. BURNETT: On question of law and 
jurisdiction, that is all. We are not suggesting it 
should go beyond that. 

THE COMMISSIONER:That is available in 
Prince Edward Island and Nova Scotia? 

MR. BURNETT: And New Brunswick. 

The section of the Act with which we 
arewcooncerned3.ofscourse, istsecbionr (2s 

THE COMMISSIONER: Section 72? 

MR. BIRNETT:" Yes. I will motrread it, 
but iff puts it this way, it restrains appeals and really 
says "that the Board shall not be upset on appeal or 
otherwise. We are, I think, very conscious of the fact 
and desirability that the procedure before the Board 


be as simple and expeditious as possible, consistent 
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Terento, Ontaric 

alway, oPotour see wl guslice’ onmall sides, -T+ may 
very well be that if one adopted trial procedure in 
cases of fact it might achieve a better result in each 
instance, but I venture to express a doubt on that 
question of fact when we have an experienced impartial 
board which over the years have trained themselves or 


been trained to sort out issues of fact and perhaps to 


AY) 


degree, Mr. Commissioner, untrammeled by some of the 
rules of evidence that would be reached in the courts. 
So that even if it is arguable that the trial of any 
future claim for compensation could be more thoroughly 
sorted out and decided by procedure more akin to our 
civil trials, I am by no means recommending that because 
I think that in doing so we burden the whole procedure 
with delay and expense. Nothing has ever been brought to 
my attention to indicate any inadequacy on the part of 
the Board to deal promptly and efficiently with questions 
efPrfact: But one thing we can't help but be conscious 
of, I feel sure the Board is equally conscious of this 
point,and that is that no matter how many adjustments, 
how many levels of appeal it may have internally =--= I 
believe there are now four methods of hearing =-=- three 
of which we call appeals, but they are 'all internal, 
that in essence the Board =--=-= and I use that term very 
broadly =--== is the Board and its officersare really its 
owl judge, jury and court of appeal. They decide’ at 
different levels whether what some other officer of the 
Board or perhaps eventhe same officer did was correct, 

I think fundamentally, as I say, on 


questions of fact we certainly have no criticism, but 
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when you come to questions of law again I think we have 
to recognize that the Board is be fundamentally a Board 
qualified in @ legal ‘sense, that is with lecal knowledge, 
that is not the essence of the members of the Board. 
They certainly have available to them qualified legal 
opinion, yes, but the Board itself is not so constituted 
as itself to be fully adequate to rule on questions of 
law, Therefore, it is our submission that we can have 
a case where the Board does through matters of policy 
or reasons ‘of policy or otherwise evolve new points of 
law different from that which we encounter elsewhere 
in our lives and perhaps be their own judge of whether 
they are acting within or without the jurisdiction given 
them by the Act. Basically, it seems to me that that 
is not good. I don't conceive that there would be very 
many appeals =-=--= if I may use that expression ===<= and 
I also conceive that the Board itself might like to see 
a path by which matters could be referred to the courts 
fom a decision on points of law and jurisdiction, but I 
do believe that on questions of law there hould be an 
outside authority and I have selected the Court of 
Appeal. There is nothing ‘sacrosanct in that section, 
but I notice the other provinces have selected the 
Courts of Appeal of the provinces, to act upon all 
points of law which might be brought to them, either 
spontaneously by the Board or by one of the parties to 
any case. 

The question as to the procedure, in 
the brief that we filed we did set forth in an appendix 
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: really a new section. It corresponds in some ways with 

: those found in the Maritime Provinces, However, I have 
given some considerable thought to this in association 

. with other people represented in this brief and 

; considering the character of the hearings before the 

: Board, the evidence that we end up with, it seems to me 

: that rather than have what I might call the usual appeal 

; where you have a record and the appeal based on that 

; record which may be very feasible in a trial or after a 

n trial where all the facts are there and given in 

_ evidence, this does not necessarily apply in connection 

e with Board hearings where the source of a decision is 

= perhaps only partly given in evidence or documents that 

Xs they refer to, medical reports. The sum of what I have 

_ just been saying is that the better method is that which 

i seems to have been adopted in New Brunswick where the 

ui procedure to appeal is by way of what is generally known 

” as a stated case, The Board may do it or the party may 

OT Boe. Tatts Svene MEE te & party, the thought is 

= that the party should ask the Board to state a case, 

7a that is, the facts upon which they relied in coming to 

a a certain conclusion which the party in question has 

| thought was probably wrong. This enables the matter to 

oat go before a court or judge, whatever form you adopt for 

a appeal, in a concise manner becuase I am still very 

# conscious of the fact that I do not think that we want 

ah to turn appeals into lengthy matters. We want them to be 

an concise. If there be a point of law or point of 

a Jurisdiction to be decided, I think it should be referred 

30 


to in as concise a manner as possible to a court and 
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that point decided. We don't want long ,drawn-out trials 
or appeals, and by this method I believe that we can 
have the legal use of the Board or whatever jurisdiction 
is decided strictly by an outside, independent body and 
onetherquestiont ofajurisdictioniandsofs law’ I can- think 
of no more able body than a judge of the Supreme Court 
of Ontario or the Court of Appeal of Ontario. I do not 
even try to lay down any lines as to how many there 
should be from the Court of Appeal or not. Al] JI: say 
is that other Oke vieee have’ adopted the Court of. Appeal. 
I have some question in my mind as to whether there 
are not some questions which can be dealt with at 
least in the first instance by a single judge. We are 
looking for a quick disposal of legal issues. 
ifephatsiindsiutavours end as: risay , 
there wilithot! be, I don’t think, too many issues ever 
beoHehtatO appeal === but I think the right should be 
there to have some outside body looking at the decisions 
of the Board on points of law and jurisdiction, so that 
it may be kept in harmony with the laws of the province 
generally, — I ce apie Homey submit that we should not 
have a body of legal principles what you might call 
Workmen's Compensation law in our body of general law. 
If it should be that a certain principle of law which 
we encounter in our daily lives should be changed when 
it is found in compensation law, then I think that the 
matter should be one for the Legislature. If the 
Legislature wants to adopt a certain principle of law, 
then it should be contained in the Act and not left to 
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THE COMMISSIONER: It might help if 
you gave an example of a question of law. 

MR. BURNETT: I think one of the points 
that are bound to arise === it has arisen four or five 
times -==- are questions of, whether"in the course of 
employment . That is, of course, a mixed question of law 
and fact. There are points of law arise there, bu if 
the man was engaged in the course of employment at the 
time, insofar as questions of fact are concerned, that 
Should be for the Board, but if there are any questions 
of law that decision =<= 

THE COMMISSIONER: That is all that I 
have been wondering as you have been speaking. How many 
matters are there other than questions of fact that are 
going to arise? 

MR. BURNETT: I would think there are 
from time to time questions of law; what is the meaning 
of a certain thing in an Act, whether that person eis: or 
is not included in the Act or whether that industry is 
included. These may harbour questions of law. 

THE COMMISSIONER: It may be a question 
of fact whether he is employed there or whether he isn't. 

MR. BURNETT: I quite concur there. 
There, dis, @ wargesbody of fact in this also. 

THE COMMISSIONER: It has been there a 
long time, Mr. Burnett. We have gone since 1913 without 
any real complaints up to this time. 

MR, BURNETT: I’ should in all- fairness 


add that Mr. Justice Roach in a previous Commission did 
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not feel it was necessary; I want to add that in all 
fairness, but it does not keep me from thinking and 
bringing it forwar@ ‘that it should be there. I think I 
should also say that it was not adopted in British 
Columbia. They had a recent Royal Commission out there. 

Jon COMMISSIONER: I am sorry, I didn't 
hear that. 

MR. BURNETT: It was not adopted in 
British Columbia. 

THE COMMISSIONER: It was not? 

MR. BURNETT: It was not. I want to put 
it on a fair level, but I do feel that there is a great 
need for an outside body to pass on these points and if 
that is so, then there will have to be a revision of 
Section 72 to provide for this. I would sugeust that 
very much the same can be followed as is anes an New 
Brunswick, merely make the exception on points of law 
and jurisdiction. 

I don't think there is a great deal 
more I may say on that point, but there is, I might say, 
a collateral point which has to do, I think probably 
it could be left with other matters of appeals. The 
other point has to do with the reasons for the Board's 
decision. It probably applies better in Section 2 of 
the brief we have. 

IT think I mentioned at this point, but 
my learned friend Mr.Butterill has suggested that the Board 
itself may wish to have this provision in the Act. 

THE COMMISSIONER: Well, we will hear 


from someone on the Board. It might well be. 
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MR.. ESTEY: While Mr. Burnett is here 
it might be helpful to get his ideas on one or two 
things which are suggested by his remarks this morning. 

One of them is, I take it, that we have 
in your proposed Schedule B something which is not very 
far afield from your own provisions in The Railway Act 
in connection with appealsfromthe Board of Transport 
Commissioners, and I take it you think that general 
procedure might be helpful here. 

MR. BURNETT: I think it would be 
equally helpful. My mind was not directed to The Railway 
Act, tit it also exists there on the question of law. 

MR. ESTEY: One reason I refer you to 
that is that there is some considerable discussion in 
the Supreme Court of Canada as to why one needs to say 
the appeal will be on both questions of jurisdiction and 
of law since the question of jurisdiction is a question 
of law, and I wondered if you had some reason for putting 
that in there. 

MR. BURNETT: Because It has been in 
others, Lt 1S consistency in expression, 

MR. ESTEY: You just don't want to depart 
from the wording which is available and has been 
determined elsewhere. 

MR. BURNETT: It has been determined 
elsewhere. 

MR. ESTEY: Then, in your Schedule C 
you refer to the appeal lying from the Board to the 
Court of Appeal upon leave within one month after the 


decision of the Board that you are appealing from, 
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I just wanted to be sure that I got your ideas this 


2 morning that that does not limit the appellant to stating 
3 a case the way that is drafted. In the ordinary sense 

& of the word stating a case is just an ordinary right of 

5 appeal. That is what you meant. 

6 MRse BURNETT :s Right. “1 think < 

‘| mentioned that I had given some thought to this appeal, 


8 but it strikes me that what we have here is a usual, 


9 just a simple provision for appeal so the whole record 
10 would be open to the court and I have had some thoughts 
11 on that that the better method would be the simpler one 
12 of having merely a stated case, whatever points the 


13 appellant wishes the Board to state, so to that extent 


14 I think that the proposal as shown in Section C should 
15 be qualified to be more in accord with what we find in 
16 Section 32 of the New Brunswick Act, which is much the 
same thing, but provides for the whole matter of a 
stated case procedure, Having in mind what we want to 
achieve here, I think that is the simplest method to 
decide it. 

MR. ESTEY: I was going to suggest 
that if you had any further facts on that you might let 
us have a revised Section 1 if you would. 

MR. BURNETT: I would be very happy to, 
yes. 

THE COMMISSIONER: It would seem 
reasonable if any consideration were given to your 
submission that it be held as a stated case because 
otherwise I think it would be much longer and much more 


expensive and might succeed ~in bringing Dneie lai he 
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evidence that was heard before the Board, 

MR. ESTEY: One thing which these rights 
of appeal always raise, Mr. Burnett, which I am sure you 
are more familiar with than I am is the question of who 
is the party to the appeal. A parallel case might be 
the Ontario Labour Relations Board. Do you envisage the 
Workmen's Compensation Board being a party to the appeal? 

MR. BURNETT: Yes, I think you would have 
to have them as a party to the appeal. 

MR. ESTEY: They would be in the 
position of having to justify their decision in one 
respect, but I suppose you dont see any evil flowing 
from that. 

MRe BURNETT: No. 

THE COMMISSIONER: In appeals from the 
Railway Board the Railway Board is not a party to the 
appeal, is it? 

MR. ESTEY: No. But the Labour Board 
penerally is. It seems in the provincial field the 
Boards feel they should appear because they are not 
judicial bodies and in the Railway Act the Board is 
described as being a court, and I think that is the 
difference, 

MR. BURNETT: That is the difference as I 
Bee 10. 

MRs ESTEY? "Mrs Guthrier just directs my 
mind to something else which is very germane to your 
submissions. What is your view on a question of mixed 
law and fact? Is that a question of law, do you think, 
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remember years ago that was in the Railway Act and they 
Took 16° Out, 

MR. BURNETT: I think that problem can 
be surmounted by the system of a stated case, for one 
thing. The Commissioner has mentioned some of the 
points and another aspect is that it can be reduced down 
in the cloudy area. 

MR. ESTEY: I just have one other 
question to put to you to see what your views are on it. 
Will the Court of Appeal award costs in the ordinary 
practice,:-or wuld you make a special provision, do you 
think, to do away with costs or limit them, or what do 
you think? 

MR. BURNETT: I have not given that too 
much thought, frankly, but my reaction is that costs 
should not be allowed in cases of this type for the 
party. I have no strong views on that. 

THE COMMISSIONER: It might not bother 
the corporate appellant, but it might bother the 
individual. 

MR. BURNETY: Well, of course, iv 
could bother them both ways, my lord. If he lost, he 
would not have to pay costs. 

MR. ESTBEY: Of course, youlose the value 
of deterrent if there is a deterrent factor in costs. 
You lose that by taking it out. TP suppose that is the 
lesser of the two evils. 

MR, BURNETT: I think probably you 
have touched on the very point that I think is important. 


Assuming that the employer is better able to appeal 
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than the employee, I would not like to see the deterrent 
of costs be raised up against the employee for taking an 
appeal. 

MR. ESTEY: Just one other question 
which comes to mind from your submission, Mr. Burnett, 
and that is that the Board, as you say, is its own judge, 
jury and court of appeal. Their current policy since 
March, 1965, in-any case, is that they apparently don't 
have anyone hearing m@peals from themselves and I am 
wondering if you may or may not have been aware of that 
and if that has any bearing on what you have submitted, 
and, secondly, do you think that when you have your 
safeguard of an appeal by way of a stated case that 
your Association thinks that there is still the need for 


four levels of appeal prior to the stating of the case. 


MR. BURNETT: We didn’t put anything 
in the brief on that point, but I know we gave some 
thought to it. I think*we thought that there were too 
many levels of appeal. 

THE COMMISSIONER: You think there are 
too many? 

MR OTBURMETT ueies, fh thinkotherfinst 
level, I’ think it is the review committee, could be 
eliminated. I think that was the new one which was 
added. 

THE COMMISSIONER: Perhaps we are going 


to deal with that later. 


MR. BURNETT: That is another point here. 
MR. ESTEY: I take it your other comment 


on page 9 of your brief dealing with reasons for decision! 
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follows naturally from your Schedule B that you have to 
have reasons from the Board in order to appeal from it. 

MR. BURNETT: I was wondering if it 
should come in now or come in later. There is a thought 
here we have expressed that we should have reasons. 
That becomes perhaps less important === 

THE COMMISSIONER: Donit you get 
reasons from the Board? 

MR. BURNETT: I think vou may or may not 


get. reasons from the Board, put it that way. 


MRw; ESTEYs, Certainly.dafyouxdo and,af 
there + is going to be anappeal the reasons might be 
better. 

THE COMMISSIONER: Well, you get 
reasons on the intermediate levels. You get reasons 
from the review and from the appeal board. 

MR BURNETT s.I.donJt think, siry,that 
you could say that fundamentally you get reasons from 
the Board. You get them in the end result, yes. That 
is another point. 

On one point you mentioned there 
about the Board kRaving been using an outside appeal on 
questions of law that I think does not: get away from 
the fact that that outside body is.still not, shall I 
say, qualified on questions of law. I would think there 
are some incipient objections that I have heard even on 
questions of fact that the Board is too much its own 
judge and jury, but having this outside access, even aoe 
not to a court, some questions of fact are put up to 


independent persons and even to that extent I think it 
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“em ae” 


1 is a good thing, but that does not much answer my point. 


y MR. ESTEY: Thank you very much, Mr. 
3 Burnett. 
4 Mr, Chairman, desling-withythissright 


5 of appeal we have the brief of the Board of Trade of 


6 Metropolitan Toronto, 

7 MR. GSCONNOR: My, name is. TG. O'Connor, 
8 Mr. Commissioner, fam Legal Secretary of the Board of 
9 Trade of Metropolitan Toronto. The brief does deal, on 


10 pages 1 and 2 and 3 respecting appeal procedure... I.don't 
11 know if it is your wish, Mr.,.Commissioner, that .Ll read 

12 from the brief. I believe I could summarize some points 
13 raised in the brief. First, the question of appeals on 
14 questions of law to the courts. We point out in the 

15 brief a statement made by Mr. Rowntree, the Honourable Mr 
16 Rowntree, the Minister of Labour on June 20th of this 

17 year, wherein he said that the object of the Workmen's 


Compensation Board is to reduce and not increase the 


18 

19 legalism of the decision-making machinery. The Toronto 
20 Board of Trade agrees wholeheartedly with that statement 
m1 as it applies to a workman's clain. 

2 However, Mr. Commissioner, I should 

93 point out that we believe in the avoidance of legalism 
74 in order that the processing of the workman's claim 

95 should be as expeditious as may be in keeping with the 
26 trust inherent in the administration of the Workmen's 
27 Compensation Fund, 

28 However, Mr. Commissioner, we do not 
29 see any sufficient reason for the avoidance of legalism 
30 in a contested assessment based on a dispute about the 
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classification of an employer. It is our information 
that honest differences of opinion do occur in this area. 

THE COMMISSIONER: There is nothing in 
the Act to specify how the Board must classify, is there? 

MR. O'CONNOR: I think it is at the 
complete discretion of the Board. 

THE COMMISSIONER: Do you wish to make 
that into an appeal on a question of law or a separate 
appeal on the question of classification only? 

MR. O/.CONNOR<..,.Lf, L.may, J, might read 
from the brief.We touch on that. We say where these 
disputes, that is, classification disputes, turn on 2 
question of law or on a mixed question of law and fact 

it is submitted that the employer should have the 
right of appeal to the courts. 

THE COMMISSIONER: The question of law 
could arise in connection with the classification. 

MR. O'CONNOR: We submit, Mr. 
Commissioner, that whether or not an employer can be 
classified as carrying on a particular Kind <on 
manufacturing operation, we submit this is akin to 
status. 

THE COMMISSIONER: That is a question of 
fachZoism\teit? 

MR. O'CONNOR: We submit, Mr. 
Commissioner, if it is akin to status, then you are 
dealing with a question of law. It may be that what 
is the subject matter of the dispute does involve both 
fact and law and is intermixed together, interlaced. 


That is what we have to say on the question of appeals 
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on questions of law to the courts. I don't know if you 
wish me to proceed with the appeal structure within the 
Board. 

THE COMMISSIONER: Well, whatever 
counsel says. Do you wish to hear the rest? 

MRSwESTEYs Some overlap. Perhaps it 
might be more convenient for Mr. O'Connor rather than 
bring him back. 

THE COMMISSIONER: Perhaps we should 
give Mr. Burnett the same opportunity. I suppose there 
is no particular reason why we could not ANE some= 
body is giving evidence on all these points. 

Perhaps Mr. Burnett could be heard 
again on those points too. 

MR. O'CONNOR: The three levels of 
administrative appeal now in effect ™ ensure that 
a workman's claim cannot be dealt with peremptorily 
without redress. It is essential, however, that there 
not be so many appeals, that the appeal machinery becomes 
bogged down by sheer numbers. In an industrial province 
like Ontario such a possibility must be acknowledged. 
The recently introduced review committee before which 


there) isinoi viva voce hearing will, it) is,,hoped:,,.avoid 


the problem of too many appeals. 

THE COMMISSIONER: Just a minute, where 
are, you on this? 

MR... O° CONNOR: The»first, full, paragraph 
on page 2. 

THE COMMISSIONER» Yes, all, .right,. go 


anead. 


, 7 
7 7 a Zz 7 ~ & 
- 


7 a nina | 
a | 
| ioe 3 es t hanes 0 inne fe 
ede naan ta iethahaal teanar eft datw vile ork a) 
| - | eo b 

| pian ,fTeW = SRMOTRATHMOD SAT oes 
|  P¥eew way nase 62 atw Woy od ,eyne feanuod 
= : adaitet <akinsvo omde- PYSTCN «RM. ine 
| eulw veinr konand'O oN set direinevars one od igi 
 (  ioed nha) gated 


— 


uiudite aw egartisd © +HOLS2IMMOD BAT 
esgiit genius T .wdlnuteneqo sman od? tieasss ooh evils 
~ omc: ea real don bLloct sw wiv ge@sst alesbiisg om st 


ad6' aq Set? Lis ov Sonebive gaivig, al ytod 


— 


Srded 6d Bluds frente! .2h agents 


oot Brod eos: no nisue 


| 

. 

. 

| | 

| ia efevel, eeut7 et7 <AOMRON'D AM 
[vate «= ‘audio «~~ «dadTis ct won Issqqe avitatietatnbs 
| ei thdsquersg diiw winet sd dthriso Mialo e'nsmltow 6 
Seu) Tadd ,Tevewon .tstamecse al ti 6.eeetbet guotiviv 
‘eanesed vredidosm Leagan wid Jet? .eiseoge “naw oe soon 


soniVetm tsfateusat “8 Wt sqadmur teeade wd omwob Degyed 


j Megnsiwomt 9s aii taut +7iltdie#og #& feage oltecn® sail 
| dotdw stoted acditionts wetver baogbortal yldnsest SAT 
| hiava ,Seneri ef 3¢ ,( Ctw gabrped 200%. avit on el eredtz 
| .tissaaqs yuan oof To melcotq on? 
| vise ,sipnem 5 tat “NaAUOTeeLMMOD BHT 

fetd? ao soy O18 
Si aqemasiag £furl tear? oft +: SOMMOONO: LAM 
4 »S epeq no 


om . digits Lis ,BeT ‘AIAOTLIMMOD ALT 


Nethercut & Young 61 


Torente, Ontario 


MR. O'CONNOR: It is our opinion, Mr. 
Commissioner, that an impartial review by this committee 
of a claims officer's decision curtails:or-will have the 
effect of curtailing the significance of appeals without 
imany way derogating from the right of appeal of 4 
hearing. Implicit there, Mr. Commissioner, we are stating 
that if the claimant is not satisfied with the decision 
of the review committee he has the right to then go to 
the appeal tribunal where he can be given a hearing and 
if he is not satisfied with the decision of the appeal 
tribunal, he can then go to the Workmen's Compensation 
Board. 

We submit that that is ample opportunity 
for the claimant's case to be heard and heard with full 
opportunity for him to express his claim in the way that 
he sees fit. We do believe that the function being 
served by the review committee is one that should be 
maintained in that as we understand it it is completely 
separate from the claims department area, that this is 
calculated to ensure that when the committee reviews the 
claim officer's decision which I understand will be done 
upon request by the claimant if the claims officer has 
turned him down, that such a review will be an impartial 
review and the claimant, knowing that, and if the review 
committee turns him down again, then the likelihood is 
that the claim should have been turned down and tkt this 
will impress upon his mind that there has been an impartial 
examination and investigation and that he will be foolish 
to carry on the appeal unless he sincerely believes that 


he has a good claim. That is our submission respecting 
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the appeal structure. 

THE COMMISSIONER: In other words, your 
members approve of the appeal structure as it stands at 
the moment? 

MR. O'CONNOR: That is right, Mr. 
Commissioner.. 

Now, I deal finally with access to 
Board records. We touch upon this subject in the 
following way. We do take objection to the present 
practice of the Workmen's Compensation Board, so we are 
informed, not being prepared to accept the transcript 
of evidence given before the appeal tribunal. 

THE COMMISSIONER: I just want to follow 
you. There is a transcript of evidence taken before the 
appeal tribunal and if there is an appeal to the Board 
itseif, the evidence has to be re=heard? 

MR. O'CONNOR: That is my understanding, 
Mr. Commissioner. 

THE COMMISSIONER: Is that correct, Mr. 
Kerr? 

MR. KERR: It is a completely fresh 
review, Mr. Commissioner, when it reaches the Board 
level, 

MRe OL CONNORGygttiis like 4 trial de 
novo, We believe that the transcript of the evidence 
given before the appeal tribunal should be allowed to be 
orought to the attention of the Workmen's Compensation 
Board. Moreover, we believe that all of the evidence 
upon which the appeal tribunal based its decision should 


be known to the parties interested. In particular we 


yee 


rn fats made aT ae =e a 


> 
: 
7 


1 gu etnste a Es omaountn tides edz Ww ovoraas: & 
_ 2 416 3 


| 7 : ye re : | bite an 
| a tigre ae sunt flo 2 nM ela 
ae. 2 _. reno tes tamed 


| av sengok ittw. ylLaors fash. 1 4 vom at 
| eet at devtdue wirts omg nna cal BHII9T busod : 
u never ang of roiteotas beach ob av «yaw antweliol — 
4 “wip ew oo ,f1s0F Hot theeqgmo? e 'nanaitow add to softostgq 
! Sqrrosnsst sit Iqe00e of bereqang gnied ton ,bearo tat 
i cimniialigs [eeqqs St sneted nevig eanebive To 
wet toy - joes. faut i ‘RAMOTeSIMMGS BHT 
Ags exdiec made! sonebive ‘to iqitinené1i © €t etedT  .t0Y 
') Sumod edi of fasqge na ot etend Th, baa Lemadind Iseqce 
thissiee: od ov sar sonebiwe eff , Meas = 
pipe ban terebeu ye et. 22eT <hOUNGS'O . AM 
} seroleetewmed .aM b 
a4 ;eoettas coed ef : AAC ITESTMMOS Set 
Tr'Tek 


Gees? ulevaloqmeat mn ef 31 -2HEA .AM 


| 
4 Beech sid o2i0e67 7. asdw .Tencfaslmme) oth .weolyst 
7 . _Level 


AY 


eb feryi 6 evti ef sl 


:SOKNO "OC 


sonehivse aiid to tgiecaserd oto dad? evelfed s¥. govoit 


89 08 bewolle sd Oluyorls lenuotet Teeqgs of3 stoted aevig 


nottsanained atnemlioN sig to oeltnetts sds oF 2Aguotd 


| 


a y i 
= nimnetie 647. to Ile dant avatied ew ,tevoeT0rN bts08 | 
_ 


blued Sane SERD S22 beead Taruntined iseqqe sf? doldw ne 


ger ls 
reinwtsusg i 


a oo 7 


oesaor@tat Labo ont ¢ } word 


<a 


wn 


COe pea 


V2) 


10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 


21 


22 


Nethercut €& Young 63 

Terente, Ontario 

believe that medical reports should be published in nag bhitah & 
rather than by way of summary as they are now. 

It has been said that publication in 
full of a medical report prepared by the claimant's 
doctor would reduce their frankness and if not reduced 
in frankness, render the doctor’susceptible to a libel 
action. In our opinion to accept the arguments that 
medical reports would be reduced in frankness is to 
confess a lack of confidence in the professional 
integrity of doctors, The Toronto Board of Trade does 
not admit any such lack, 

As to the argument that full publication 
of medical reports might render doctors susceptible to 
libel action === 

THE COMMISSIONER: I don't think that 
argument is seriously advanced, is it? 

MRe O'CONNOR: We simply state that 
in our belief such reports would be made on the occasion 
if qualified total disability exists. 

THE COMMISSIONER: As I understand it, 
non=disciosuremisinotcascasesrorsagiibelsactiony, but it 
is thought, and I would think that there is something to 

that if a doctor is practising in a‘small town’ where 
there are one or two small industries and he makes an 
adverse report on one of his patients to the Workmen's 
Compensation Board the results would be that it would not 
be very long before he would be rather unpopular and it 
might affect his frankness, and while there are doctors 
that probably would not be influenced in that way, I am 


afraid there might be many that would. I understand that 
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is the reason, anyway, Mr. O'Connor. You have already set 
it out. 

MR. O*CONNOR: I have dealt with it. 

Those are our submissions in respect of 
the appeal procedure. 

Nh, ESTEYoMr. O Connor palbewant, to be 
clear about this question of your acceptance of the 
present Board of Appeal structure. Do I understand you 
to say that you are now contemi.with that structure 
subject only to that one modification that the 
Workmen's Compensation Board itself when it hears a 
case should start with the transcript taken before the 
appeal tribunal? 

MR. O'CONNOR: Yes, you are quite correct 
except that we believe that the transcript should he 
available to the interested parties to be used before 
the Workmerit's Compensation Board. I am thinking 
particularly o. perhaps evidence given by a claimant 
before an appeal tribunal. He then gives evidence before 
the Workmen’s Compensation Board and his evidence 
contradicts some important points given before the 
appeal tribunal. We believe it should be open to the 
other parties to examine him. They can't cross-examine, 
as I understand it, before the Workmen's Compensation 
Board. 

MR. ESTEY: That is what I want to get 
at. Is that what you are proposing? 

MR. O°CONNOR: No, but we would draw it 
to the attention of the Workmen’s Compensation Board that 


the person had contradicted himself or had said something 
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differently before the Workmen's Compensation Board than 
what he said before the appeal tribunal, 

MR. ESTEY: I take it you are not 
proposing, and you might say why you are not, any right 
to examine the witness on this discrepancy. 

MR. O'CONNOR: I don't have any 
instructions on that point, but I believe it is thought 
that the claimant in most cases has initiated the 
appeal. It may be that the fear of cross-examination 
would inhibit his intention of initiating an appeal. 

MR: Bereys: Then’ justeto  beeclearson at, 
you are not suggesting that the Workmen's Compensation 
Board act only on this record taken before the appeal 


tribunal, that it be a trial de novo, but that the partie 


have the earlier record available to them? 

MR. O'CONNOR: Thateis right. 

MR. ESTEY: And it is not now available? 

MR. O'CONNOR: That is my understanding. 

MR. ESTEY:) Then do» you have’ any views 
that you are instructed to put forward as to whether or 
not there should be an appeal from the Board itself in 
the general nature of that described by Mr. Burnett on 
behalf of the railways today? 

MR. O'CONNOR: I think Mr. Burnett and 
I are on opposite sides of the fence on that one. 
With respect to the workman's claim, we do not advocate 
the right of appeal to the’ court on either a question of 
law or a question of fact~ 

MR. ESTEY: Before I get then to your 


other question where you do say there is a right of 
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appeal, what is your view as to who the parties should be 
to the appeals inside the Board? 

MR. O'CONNOR: Well, the two most 
interested parties would be, of course, the employer and 
the employee and each one, as’ Teunderstand*it;°is quite 
entitled to retain counsel if he sees fit. I think the 
adversary process is the best way that I can think of to 
have the problem settled. I appreciate that the 
adversary process would appear to involve cross= 
examination. 

THE COMMISSIONER: I suppose in most of 
the cases that come before the Board at the appeal level 
that the industry is not represented at all, probably. 

It is a Board decision and the man is appealing it or his 
represerfatives are and because of the fact that it is a 
class operation as far as industry is concerned nobody 
probably appearsat all. Am I correct in that, Mr. Kerr? 

MR. KERR: Mr. Commissioner, all parties 
are advised and quite frequently a: representative of the 
employer will attend the hearing while the hearing is 
being held and transcripts are available to the employer. 

THE COMMISSIONER: I just wanted some 
information on that. 

MRewWESTEY: (odetakevit in Ginetwith your 
idea when you get to the top level of appeal that you 
should have the record of the second from the top 
available, that you feel that in the lower level of 
appeal that both parties should have the full file or? the 
Board available so that they will know what the issues 


were before the review committee. I am reading that into 
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what you say. I may not be right. Have you any remarks 
on that? 

MR. O'CONNOR: You mean at the time the 
review committee is carrying on ==-=- 

MR. ESTEY: After the review committee. 
When you appeal to an appeal tribunal the workman is 
given a summary ef the ifile. \ Wsit cyour view-thatethe 
summary is adequate or inadequate? 

MR. O'CONNOR: I would suggest that the 
parties concerned should have not only the summary, but 
full copies of what is contained in the file. 

MR. ESTEY: That is anybody who is 
interested in appearing before the appeal tribunal should 
have full access to everything that the review committee 
had access to? 

MR. O'CONNOR: If that person does in 
fact have an interest in the appeal at hand. 

MR. ESTEY: "Still dealing with this 
question of the structure of appeal inside the Board, 
does the Board of Trade believe =-= and I base this on 
something you said === does the Board of Trade believe 
that ithe appeal, if that is the right word, -fromcthe 
initial assessment of the situation by the claims 
officer to the review committee should be automatic in 
the case of a denial of the workman's claim? 

MRS (\O)CONNORt« Yess 

MR. ESTEY: It should be automatic? 

MR. O'CONNOR: It should be automatic. 

MR. ESTEY® Then it would carry on 


without any notice to the workman therefore, at that 
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1 stage,had he been refused his claim. 

2 MR. O'CONNOR: Well, I don't think we 

3 have any views one way or the other. First as an 

4 observation I think the workman should be kept in touch 
5 with what is happening, As I understand the present 

6 procedure is that he is advised of the decision of the 


7 claims officer and if it is turned down, so to speak, 


8 he is then told that he can appeal to the review 

9 committee and if he does not launch an appeal at that 

10| stage I believe he is out of luck. We would have no 

11 objection to it being automatic. I believe that was 

12 the case ==s 

13 MR. ESTEY: Yes, before March, 1965 

14 when the workman, I don’t believe, knew that he had been 
15 turned down by the initial officer's review. 

16 MR. O'CONNOR: I see no harm in letting 
17 him know what is going on. 

MR. ESTEY: It might add an element of 
suspense to his claim if he knows it is going to be 
20 turned down. 

Then, one last line of questions I 
would like to get your ideas on, Mr. O'Connor because we 
are dealing with it a topic at a time: You referred to 
the libel aspect of the doctor's report and I take it 


your reference there is to what is in the Ontario Medical 


Association brief which amounts to a request that if 
these reports are not privileged they should be made 
privileged. 

MR. O'CONNOR: We say that in our brief. 


We believe that these reports are made or published under 
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1| an occasional qualified privilege and it would take 

2 malice before a person would be liabie. On the other 
3 hand, we do appreciate that there is this possibility 
4 and that if they be published in full consideration be 
5 given to making these medical reports absolutely 

6 privileged. 


7 MR. ESTEY: Give them statutory 


8 protection? 

9 MR. O'CONNOR: Statutory protection. 

10 MR. ESTEY: Do you have any comments 

11 about the other consequences to the revelation of the 

12 doctor's report which his lordship adverted to a moment 
13 ago, namely, that by making them public, by broadcasting 
14 them, that you tend to inhibit what the doctor might 

15 ordinarily say to the Board in making his report? 

16 MR. O'CONNOR: Well, we touch upon that 


17 by way of acknowledging the argument’ that they may be 


18 reduced in frankness. Our opinion is from a general 

19 point of view medical doctors are possessed of 

20 professional integrity and to admit that the overall 

1 effect would be a reduction of frankness is an admission 
22 of lack of confidence in the professional integrity of 
23 the medical doctor. 

24 We are prepared to accept === ganerally 
25 speaking, there will be the odd case =-=-= generally 

6 speaking, medical reports will not be reduced in 

27 frankness even though they are subject to full publication. 
28 MR. ESTHEY: Thank you, Mr. O'Connor: 

29 Mr. Burnett, you may or may not have 


30 something to add in the light of that. 
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MR. BURNETT: Only upon the medical 
reports. It is our submission that medical reports in 
their entirety should be made available to doctors of 
the injured party or the employer. And to adopt in 
effect the Quebec provisions to this effect, 

THE COMMISSIONER: Be made available 
to doctors, but not to the represenative of the man. 

MR. BURNETT: The doctor of a man and 
to the medical advisor of the employer. 

MR. ESTEY: You say that is referred to, 
Mr. Burnett === oh, yes, page 7, paragraph numbered 1, 
You say: 

"Knowledge of the contents of 

medical reports in possession 

of the Board is essential to a 

prompt and sound assessment of 

injury, the matter of compensation, 

the question of medical aid and 

the most beneficial method of 


rehabihibtations” sacs. caeeds 

"It is recommended that the Act be 
amended by adding « section thereto 
Similar to that which appears as 
Section 50 of the Quebec Act", 


which gives aqualified privilege to the doctor. 
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1 MR. BURNETT: I think it is essential 

2 that medical advisors of both employer and employee 

J Should have full knowledge of medical reports affecting 
4 the case, and they should not be limited to summaries 

5 of what someone else thinks, 

6 I know the medical profession appears 
7 to think that this would jeopardize them in their own 

8 communities, but that is difficult to conceive that 

9 they would be affected by it. I share the views of the 
10 last speaker from the Board of Trade on that point, but 
11 I think the important thing is that if these are made 
12| available to the doctors of both the employer and the 
13 employee then each one knows the entire medical picture 
14 that is going to be dealt with. 

15 MR. ESTEY: It seems to me that that 

16 is an impractical provision and that really what it 

17 should say is that if it is going to be made available 
it be made available to the workman and the employer. 
19 I don't suppose you: quarrel about the wording of it. 


MR. BURNETT: No, not particularly. 


20 

1 THE COMMISSIONER: It seems to me that 
22 thateis.thescase.too, Mr. Burnect. Ttsis there for the 

23 purpose of the appeal and on the appeal it is going to 

4 be argued and if it is in question there is going to be 
25 a reference to the report of the doctor in the first 

6 place and to say it is available to doctors alone -== 

7 MR. BURNETT: It would certainly become 
28 used on appeals, yes, but if it is originally requested o 
29 making a report on the file of the Board it would be sent 


30 to the doctor, not to the man or some person 
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representing the employee, 

THE COMMISSIONER: There is no concern 
about the medical report through the Board as far as T 
understand, through its doctors on review or something 
of this sort. The concern is about the report to the 
Board by the doctor who looked after the man in the 
first place. 

MR. BURNETT: Which is, after all, Che 
Basle report, isn tit? 

THE COMMISSIONER: He might be 
representing the man at that point or he might not. 

MR. BURNETT: Well, I think he is the 
doctor who was originally consulted. 

MR. ESTEY: I take it the main point is 
that the medical report should be made available ol gimme aye 
prior to the hearing at which the man's rights are 
ultimately going to be disposed of and the mechanics of 
how that is done, to your mind, is not so important. 

MR. BURNETT: That is right. There is 
one’ ‘side issue of this. As you know, out of some 
compensation claims there develop third-party cases, 
and it is then essential wheresubrogation is an attempt 
by an employer against a third party that these medical 
reports be available. Now, so far there has been some 
question of whether there would be or would not be. 
This would clear that also, 

THE COMMISSIONER: In third=party 
proceedings you could not have made available the medical 
reports of the defendant in the courts, could you? 


MR. BURNETT: Actually third-party 
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proceedings would be where the employer or the Board is 
claiming against a third party. And he would use the 
medical reports of the plaintiff: 

MR. ESTEY: As though he had hired them 
and arranged for them himself? 

MR. BURNETT: Yes. 

THE COMMISSIONER: Do you have 
difficulties in hearing them under those circumstances? 

MR. BURNETT: It varies. That is what I 
want to get away from, an absolute right to have these 
reports, My experience has been very decent with them, 
I have not had much trouble so far, 

THE COMMISSIONER: I think probably you 
are acting almost as the Board would be acting for 
itself in the case of people of the first part and I 
would assume they would give you ail relevant information 
to help you. 

MR. BYRNETT: I have never had trouble 
personally, but I am instructed that other people have 
had, I think the right should be there to have them. 

I don't think it should have to be a case of Raving to 
convince the Board to let you have them. I think you 
should be allowed to have them in a subjugation 
proceeding, 

MR. ESTEY: Thank you, Mr. Burnett. 

Mr. "O'Connor, there as one point’ 
would like to ask you whileyou are here. We would like 
to have you say something further on one point, and that 
is this assessment appeal === whether or not it is a 


question of status or whether it is a question of law or 
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mixed question of law and fact === you don’t have any 
views, you simply want the right to have that appeal? 

MR. O°’CONNOR: Yes. 

MR. ESTEY: And that appeal you think 
should be heard in the Court of Appeat? 

MR. O'CONNOR: Yes, Of course, we are 
getting right back to what you are trying to get away 
from and that is it would seem to us that in many cases 
a dispute respecting classification will turn upon a 
question of law or a mixed question of fact and law. 

I don’t necessarily mean the Court of Appeal, Mr. Estey 
=s= @ judge of the Supreme Court, 

MR. ESTEY: That is why I brought you 
back, I wanted to get your ideas on that. 

MR. O'CONNOR: We have no idea one way 
or the other. 

THE COMMISSIONER: At the moment you have 
no appeal from classification? 

MR. O'CONNOR: That is my understanding, 
Mr. Commissioner. 

THE COMMISSIONER: I see your point. 
Would you be satisfied on an appeal within the Board ona 
question of classification similar to the appeal as to a 
man’s claim? 

MR. O'CONNOR: This involves a dispute 
with the Board and then you are asking the Board to 
adjudicate the dispute which is rather anomalous. 

THE COMMISSIONER: And the others, you 
say, would not be disputes with the Board. I suppose 


that all the Board is doing is acting as between the 
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claimant and industry so far as a claim is concerned, but 
in this case you feel the Board is on one side and the 
classified party is on the other? 

MR. O'CONNOR: That is correct, Mr. 
Commissioner. 

THE COMMISSIONER: Well, we understand 
your point. 

MR. O'CONNOR: Thank you. 

MR. ESTEY:o ‘The ‘next brief inewhich 
the topic schedule for today and the balance of this 
week, if necessary, is the Construction Safety Association 
of Ontario. Now, somebody spoke to me this morning on 
behalf of them. I don't see that gentleman present. 

Is anyone here on behalf of the Construction Safety 
Association of Ontario? 

THE COMMISSIONER: I suppose you will 
read that in at the end then? 

MEG ehSTEY .ones < 

Then we have some submissions in 
connection with the appeal procedure by the International 
Railway Brotherhoods. Is there anyone here present for 

that lorganization?iecIf not, we will move along to the 
International Nickel Company's brief which deals with 
the appeal procedure. 

MR. OSLER: Sir, I think as demonstrated 
in this brief we have perhaps varied from the prior 
discussion we heard this morning in that we feel that 
although the claim appeal procedure in the present Act is 
satisfactory, we feel there should be a distinct avoidance 


of an adversary system if it is at all possible. We 
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consider that from the employer's point of view you can 
be faced with an embarrassing and prejudicial situation 
when you are attacking possibly a claimant and for that 
reason we have suggested that it would be preferable that 
the examination of witnesses, the carrying on of the 
hearing before, say, the tribunal and the Board should 

be by a solicitor of the Board itself rather than 
representatives of the two parties examining witnesses. 

Now, the only view that is just 
insofar as the parties are concerned would be the right 
to refer questions to this Board's solicitor which they 
wished placed, and I understand with te present system 
they do permit the parties to make oral or written 
representations at the conclusion of the hearing. We 
have taken no position insofar as appeals beyond the 
Board are concerned, 

THE COMMISSIONER: Somebody told me they 
wanted to make representations to the Commission about 
an Ombudsman to handle these references on behalf of the 
claimant. 

MR. OSLER: I.would thimk the solicitor 
employee of the Board === 

THE COMMISSIONER: I suppose the other 
person would still be representing the claimant. 

MRe*OSLERs*1-think~ our basic 
consideration is that you can in the situation where an 
employer =-=-- an employer can be’in an embarrassing 
position of attacking a claimant in order to adduce the 
full facts of a thing. Surely the theory behind this is 


not to produce, the whole Workmen's Compensation Act is 
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not to>produce an adversary system. It is more of an 
administrative tribunal. 

THE COMMISSIONER: The trouble is, I 
think, on quite a lot of these appeals, Mr. Osler, the 
appeal is, under Schedule 2, there is a complaint made 
in one or two of the submissions that the appeal is 
being vigorously contested by the employer. Under those 
circumstances the employer === the decision by the Board 
itself is one that the employer is disputing. Under 
those circumstances I suppose the same thing applies to 
thevemployee, thongh, doesn’t it? But it is a Board 
decision and under those circumstances there might be 
objection to it, with all examination being in the hands 
ofthe Board'slawyer. It is the Board's decision that 
is being contested, <isn’trit? 

MR. OSLER: That .is quitettruegesir, 
but as I’ say, I think there’ should be a right among the 
two parties, if I may put it that way, to put forward 
questions, but you are not dealing with a direct 
adversary system. I understand at the moment that the 
practice has been not to permit a cross=examination. 
Well, you are going halfway toward a true adversary 
system. It seems that it would be better to completely 
get away from it rather than to have, shall we say, what 
might be a partial representation. 

THE COMMISSIONER: You do not think 
cross-examination is sufficient? 

MR AOSLERST Nogylithinknyoultstilacfeel 
thatle--"TIedon’t knowohow tooputedtetitnis hotestrietdy 


an independent person. It seems if you have an adversary 
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system the cross-examination and re-examination has been 
a tried and tested way if you are going to do an 
adversary proceeding. I think that if you are going to 
get away from that, then you should go directly away from 
it all the way, as I suggested a Board sodicit orgra 

Board counsel, an employee of the Board, 

MR. ESTEY: You also suggest in the 
brief that =e- somebody else has suggested in a brief 
that we might adopt the system of an inquest where the 
Crown Attorney puts the question and if somebody feels 
strong enough dout it they can go around and ask him 
more questions. Perhaps that is what you have in mind. 

MR. OSLER: Something along that line, 
yes. 

The other point upon which we have made 
comment in our brief is in connection with the doctor= 
patient relationship, Gilt thinkeperhaps, sir, you put to 
a certain degree a finger on one of the problems in this 
insofar as the smaller communities are concerned, The 
relation#between a physician and his patient should be 
maintained ina confidéntial capacity, if at allpossible. 
We feel that a doctor should be able to if he wants to 
give evidence before the Board without having to 
completely open his evidence to all comers. In other 
words, his evidence should be before the Board and the 
Board’s medical examiner === 

THE COMMISSIONER: Oddly enough, it is 
the Ontario Medical Association, is it not, in their 
briefs, who are the ones who suggest that this should 


be published. However, your views perhaps are expressed 
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by many others, 

MR. ESTEY: If you are finished: on that 
point could I ask you a question? As I understand the 
average case a workman, when he is injured, goes to his 
own doctor and the doctor fills out the report forms 
which involve not only saying what the case is, but what 
the history is, gives a time when he can return to work 
and somewhere in the arrangement between the doctor and 
the patient the doctor becomes a reporter to the Workmen's 
Compensation Board, and then on occasion that man, the 
workman, is referred to in other documents because the 
Board thinks an orthopaedic man or somebody else should 
take a hand in this. Now, there is your comment about the 
exclusion of people while the doctor is giving his 
testimony, ry the doctor requests it does that apply equall 
to the initial physician, the man’s own physician? 

MR. OSLERs« | Yess 

MR. ESTEY: Would you have any difficulty 
in excluding the patient when the doctor he has gone to 
gets up to explain his case? He is his own doctor. 

MRev OShBRea Thathissitrues Irsuppose 
one could take exception if one wanted to. The feeling 
has been that to the greatest extent possible the 
broadcasting of a particular doctor's finding with 
respect to his patient should be limited. Presumably if 
the doctor is prepared to give full disclosure, some 
doctors, I understand, would not be prepared to fully 
disclose to a patient certain physical conditions purely 
from the point of view of the patient's own welfare. 


That I leave to the doctors. Certainly our comment in 
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this brief is really raised by our own company medical 
people and talking from their point of view, their 
consideration and experience is that it would be better 
to have medical evidence, the doctor would be able to 
give his evidence if he so requests, in other words, if 
the situation arises and so far as his evidence is 
concerned he feels that it should be given to the basic 
minimum, then he should be able to make such a request. 

THE COMMISSIONER: Theview of a doctor 
having to live in Sudbury might be different from 
the view of a doctor living in Toronto. 

MR. OSLER: I think that could be very 
well true, sir. 2.1 Snot ronky Sudbury, but I think from 
the company's experience we have employees living in 
Sturgeon Falls and in many smaller communities. Sudbury 
is getting a size that it is perhaps quite not pertinent, 
but there are many, many small communities,as you will 
see in other parts of our brief where men travel many, 
many miles, 

MR. ESTEY: Mr. Osler, when a man is 
injured in one of your mines in the Sudbury area is he 
first attended upon by one of your company doctors? 

MR. OSLER: We have not got today what 
is known as company doctors. This was years ago in the 
development stage, we did have, in fact, employee= 
doctors. We do not have them now. An employee injured 
at the mine will get first-aid treatment and then be 
transported to medical facilities. You will note there i: 
one other comment in our brief that one of the problems 


that has arisen in this respect is the confusion between 
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a transportation right in the Act and the initial choice 
of doctor or the impression is that there is a man who 
lives in Sturgeon Falls and he is injured and he Says, 
"Well, I want to be taken to my doctor at Sturgeon Falls” 
This is a misunderstanding, I think, This is off the 
point, though. 

MR. ESTEY: Then, you have answered my 
question, you don't have company doctors, 

MR. OSLER: We have one doctor who is 
in an advisory capacity as far as the company is 
concerned. I believe he does consulting work, mt there 
is mt a series of company @ctors as such. 

MR. ESTEY: What is your view on the 
question which has already been discussed and you were 
here,, I notice, about whether or not the file should be 
made available to the appellants in toto or whether 
there Should be a summary of that file including the 
doctor's report prior to this appeal tribunal and prior 
to the Board's disposition? 

MR. OSLER: We have not dealt with that 
subject specifically,as you will notice, md I am perhaps 
talking more personally than I am on instructions, but 
I would think we would approve the present practice of 
not having full disclosure of the medical file. 

MR. ESTEY: There™“is nothing In. your 
brief and I don't want to embarrass you by asking 
questions upon-which you have not been instructed and 
you can dispose of the question by saying that if you 
like, but I wondered if you had any view on Mr. O'Connor' 


proposal about the appeal from the Board's assessment. 
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MR. OSLER: I have no instructions on 
that. I have not discussed it. I have personal views, 
but other than that I have certainly got nothing in the 
waynofeinstructionss 

MRevESTEY:s Thankwyou, 

THE COMMISSIONER: I think we might 
adjourn long enough to have a smoke. I will make it ten 
minutes, «-butcI°willestart ‘in ten minutes, so if you don"t 
mind coming in a moment or so before so we can start 


without too much delay. 


=== Short recess. 


THE COMMISSIONER: Well, gentlemen,can 
we resume, please. 

This room has certain inadequacies. 
We are not able to open any windows, but it is the best 
we are able to do with one air conditioner. For that 
reason I have a request that when we have an adjournment 
in the morning that you smoke in the corridor and not in 
this room because as things are at present it is almost 
impossible, 

MR. ESTEY: Mr. Chairman, on the appeals 
procedure generally the next discussion is by the brief 


of the International Union of Mine, Mill & Smelter 


(6 eS RRR RE 


Workers dealing with the question of access to files. 
Mr. Chairman, the comment has been 

passed to me that it is much easier to follow this 

procedure this morning by those who. while they 


appear to be in the audience,are really participants ae 
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the person appearing before the Commission would first 
read from his brief that part of the brief which he is 
going to discuss with the Commission, so that it won't 
be necessary to have a copy of the brief to follow the 
discussion, so if you would do that we will be obliged. 
MReKENNEDY: Mr. Commissioner, we deal 
with two of the points we are dealing with this morning 
on pages2 and 3, page 20: 


ACCESS TO THE BOARD'S FILES 


When a workman, in accordance with the 
Board's practice and procedures has appealed to the 
Review committee for reconsideration of the rejection 
of his claim at the Claims Department level, and the 
Review Committee confirms the rejection, the Committee, 
upon request, provides a summary of information upon 
which the Review Committee bases its decision. 
Subsequently, the workman may request a hearing before 
the Appeal Tribunal to appeal the Review Committee 
decision. We have found the Appeal Tribunal procedure, as 
a fact-finding body, a progressive advance in procedure, 
expediting equitable adjudication. However, the Board's 
practice provides only limited access to the medical and 
non-medical facts contained in the Board’s file on the 
claimant; such limited access is provided in the Summary 
of. Information. The Board's authority in this regard is 
set forth in Section 97 of the Act. The Board's General 
Jurisdiction and Specific Authority, which is not open 
to question and reviéw in any Court, is set forth in 


Section 72; subsection 4 states: 
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1 "the decisions of the Board 
2 shall be upon the real merits and 
3 justice of the case..." 


4] The Union submits that full access to all facts in the 
5 Board's files, relevant to a Claimant’s hearing at the 
6 Appeal Tribunal is the best guarantee that the principles 
7 referred to in Subsection 4 may be best applied to the 
8 satisfaction of all concerned. 

9 In making this recommendation, Mr. 

10| Commissioner, we wish it clearly understood that we do 
11 not, in any way, impugn the integrity of any member or 
12| officer of the Board. On the contrary, we believe our 
13|| recommendation would remove, as far as is humanly 

14|| possible, any criticism of conscious or unconscious 

15] weighting of the facts contained in the Summary of 

16|| Information. 

17 I do not know if there is too much 

I can add to what is in the brief, Mr. Commissioner. 
19 We have not dealt with point one, appeals on questions 


of law to the court, and I just want to say that in this 


20 
21 respect by the fact that we have not dealt with it it is 
92|| our position that there should be no change from the 


23 present procedure. We can only say that you will perhaps 


in some way be going back to the situation that prevailed 


24 

25 before the Act. came into being and I think Mr. Justice 
26 Meredith's finding on the purpose of the Act in the 

27 first place was to get away from litigation which was 

,, almost impossible for the workman to carry through and 
29 certainly could only cause long delays and work to the 


disadvantage of the worker. 
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On the question of the appeals itself, 
the appeals setup now under the administrational board 
it may be that it has not worked to the satisfaction of 
all concerned, that there may have been delays. However, 
this new process has come into being since there was a 
change in the administration of the Board, and a new 
chairman. Our experience is that it should be given a 
full trial and full opportunity before any eldneé! is 
suggested. 

THE COMMISSIONER: Do you find now 
that it is a slower procedure than it was before? 

MR. KENNEDY: No, we don't, Mr. Chairman. 
We find that in many cases it expedites the dealing with 
the claim and our position is that it should be given a 
full trial. 

THE COMMISSIONER: It would only be so, 
I suppose, in those cases where it has gone beyond the 
review committee and then there is some time for appeal. 
That would occur anyway on an appeal to the Board, 
wouldn't it? 

MR. KENNEDY: Certainly we don't believe 
that a procedure such as this should be made part of the 
statute. We have found in these cases the Board is 
flexible if they are working with a system that has not 
proved satisfactory. If they are working with a system 
that has not proved satisfactory, then they are prepared 
to listen to changes which may make it more satisfactory. 
This; in°our opinion, ° is" worth giving a’ full trial before 
we suggest any changes in the present appeals structure. 


On the question of access to records I 
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1 think our brief pretty well speaks for itself that if 

2 there is not a complete record of the facts before the 
3 appeal tribunal that it leaves a suspicion in the mind 
4 of the individual, the claimant, the workman, that 

5 everything has not been heard and we feel that it would 
6 not be to the satisfaction of all concerned if all the 


| facts were available to the claimant’s representative 


8| when he represents him before the tribunal and, of 

9] course, we agree that at the present time when a trade 
10] union representative or a lawyer represents the claimant 
11 he has to gét authority from that claimant in order to 
12 have access to records or to have the records provided 
13 for him. We believe that this practice is good, that 

14 no one can just walk into the Board and ask to see 

15 records of any claimant; they must have the authority 

16 from that claimant first, and we believe that this 

17 should be continued, but the full facts should be before 


the people representing he claimant or the employer a 


18 
19 the tribunal. Lo whinketheatris about all I have to say. 
20 MR. ESTEY: So that the record would 


be complete would you be good enough to give your name 
and the office that you hold? 
MR. KENNEDY: My name is William 
Kennedy, I am a national executive board member, 
MRe ESTEY:: Younsayythat! allerecords 
should be available and that includes the medical report? 
MR. KENNEDY: Yeskhe Ieomay.sayrdf iteis 
a question of neurosis or something that the man's doctor 
or Board doctor might feel would not be in the best 


interests of the man to hawe that revealed, that this 


a siti eer 
prtm wid nt worakoewe setivand tt Pe 

yisd? ,naioliow edt ddaintalo ont Lavbiwbbs 
pinew + soe) sin essence ea 
wap Lf6 tt oomrsanos fis to contontahian edt of ed) tom 
stiteinssesgo7 | 2! ttamesty. edd of efdeltevs ‘919W atos? 
to , bos fanwatas eda: etoted mid etneaetges) ed: edw 


| ebs4? 6 new omt? tnezerq oft 36 dadt eo1g9 sw ,seTHOS 
‘geamipio si4 agnseorqget reywsl # so evidetmeseizqet nolnn © 
of stan mt doamisio tet aovk yttvoddes 99g. 03 sen on 
HSPivord ebYooen arts syat od to ebtooet of seo00e evan 


dari? /bobg at artdvsiq etd judi? evyeatled eo .mtd ot 


| 
| 452 of Hés bos OtsO8 offs oon) ALaw Jeu ABO eno on 
“sitoddun oA7 svad Joem ysde ptrsmtato yas Io ebxoset | 
| ¢itia Jan’ ovetied sn fas ,tatit Inpmtaio Sad mort a 
| Steted so hiwore etost livid ett tod ,beuaktaoo,-ed bLuorta 
| ja oyoiume. ats 16 Jnambet od guttaezetqes elqoeq env 
| wee ot syed. IT fis tiodes et vsad anid? 1. ,lenddi+t ed? 
| hiwow ttoses sdi= sad? ch, :YERaR vie 
a suny evix of eauand Boop ad woy bluow sieiqmoo ed | 
| thle voy tad? eettto ond Bas © 
| nebitcw et emer wt :¥QRMMAX. .fIM ; 
"Saren oieaed evigvuesxe fanoliean se ms 1., ybennet 
| avapoast ifs 75°90. yes. voy :¥oTes «3M 
i ‘dieqe: isobhew sfv estiuloalt tady soe afdaitave ed bivode 


SL tf 22 eae vam tr. ,SoaY ae - AM 


Wodwob ef aan sty ret watdremae “B slacten to noltaeup 6 


teed afd al 40 don Sluow feat ttgbm toteob bis08. i <) es 


éidg ted ihbadhiie fads saiaall ot mem sit Terasunsesat | | 


_ 


. Nethercut &é Young 8 7 


Torente, Ontario 


“em <oe 


1 matter could be discussed with his representative and 

2 therefore any evidence or testimony which might be 

3] harmful to the man physically or mentally or any other 

4] way could be treated in that way. 

5 MR BSEBYs)  Youcare saying «.asel 

6] understand it, that both parties should have full access 


7| to the file in order to appeal to the appeal tribunal's 


8 hearing? 

9 MR. KENNEDY: That is correct. 

10 MR. ESTEY: And I take it that once 
11 that occurs then the appeal tribunal which will have a 
12 transcript and be a public hearing will reflect the 

13|| Getails of the man's complete medical record? 

14 MR. KENNEDY: Yes. 

15 MR. ESTEYs: Are you saying that somewher 
16|| along the line that medical record should be partly 

17 disclosed and partly not discbsed, or what is your 

18 proposal? 


MR. KENNEDY: I am saying that if it is 


19 

20 medical opinion after all a layman very often represents 
1 aman and if there were medical reasons particularly a 

22 neurosis which can have a bad effect on the man, that 

23 this could be discussed with the representative prior 

4 thereto so that nothing would be said in the man's 

95 presence that may injure his health physically or 

6 mentally. 

27 MR. ESTEY:. I take it you agree with Mr. 
28 Osler's comments generally that the doctor may on occasio 
29 want to talk only to the Board and that he should so 


indicate and be given that right. 
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MR. KENNEDY; Or to the workman's 
representative or the employer's representative, but they 
Should be made aware of it. After all, if the representa- 
tive does not know all the facts, then he is still 
groping. If he does know all the facts, then he has to 
set about preparing or getting new medical evidence which 
is one of the reasons why the Board will reopen the case 
when at least he knows that he has reached the end of 
the line and can so advise the workman, or if there is 
something new that he has to do to establish the case, 
then he knows exactly what he has to do. 

THE COMMISSIONER: I suppose, Mr. 
Kennedy, there are a certain number of workmen who are 
not represented, who have not union representatives or 
who do not choose to use union representatives, but go 
themselves. How is one to distinguish in that event 
between who is to be allowed to have material? 

MR. KENNEDY: Well,unfortunately, we have 
Hevier ‘heengindithat position, Mr, Commissioner, so I can't 
speak to that. 

THE COMMISSIONER: You don't approve of 
not having a union representative? 

MR. aKENNEDY: 'That its tricht: 

THE COMMISSIONER: How about this 
automatic review on the first level of an appeal? It has 
been suggested, it has been mentioned here this morning 
that perhaps it should be an automatic review by the 
review committee in all. cases. 

MRegBbStTSY: (That rie sthesposition that I 


wanted to ask this witness about, Mr. Chairman. I take it 
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1 that your view on that one is that you would have no 

2 objections if it were automatic. Of course, then you 

> would not need the notice to the workmen that the first 
4 offer had been turned down. 

5 MR. KENNEDY: No, I would have no 

6 ObsFetcaons CO Chat. 


Hf THE COMMISSIONER: But as it stands at 


8 present when the workman is notified that his claim has 
9 been turned down I understand then he is told that he can 
10 apply for a review. As I understand, he is also told 
11 that if there is any additional evidence he should send 
12 it in if he has any additional evidence. Now, in that 
13 respect I suppose the first review on occasion might be 
14 wider than might be otherwise if it were automatic. 
is MRe OMENNEDY: “Yes, in this respeet. It 
16 is’ rather difficult for me to talk on the individual who 
has no assistance, Mr. Commissioner, having a 
representative who is familiar with the Act and the 
Board's procedure. Then, of course, he immediately has 
the opportunity to get all this information that is going 
to be helpful to his case. 

MR. ESTEY: I think what the Commissioner 
18 Saying, thougn, as this. That, is the man-is not, told 
that the first officer has turned him down and then the 
review committee goes on and reviews it that the review 
obviously is limited to the precise record that the first 
officer had when he turned him down. So the Commissioner' 
suggestion is that the notice of the initial turn-down 
is still relevant because it is possible the workman 


would provide additional evidence which the review 
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committee would then take into account even though he is 
not heard. Do you agree with that? 

MR. KENNEDY: Yes. 

MR. ESTEY: Do you find that the present 
system introduced in, I think, March of 1965 is causing 
delays or do you say that delays are well compensated 
for by the benefits derived from the appeals procedure? 

MR. KENNEDY: I can only speak for our 
own case, and the individual who prepared this section 
of this report, our compensation officer, I can do no 
more than say what he says in the report that he feels 
that it has been helpful and has expedited ihings. 

We are talking from our own experience. We can’t talk 
for. all who.appeared before the Board. 

MReonESTEY:..And.of course, you. are.not 
in your brief directing yourself to the problem that the 
Board of Trade raised about assessment appeals by the 
employers; you are talking about appeals on claims. 

MR. KENNEDY: That is.right, 

MR. ESTEY: Thank you, Mr. Kennedy. 

There is a comment, Mr. Chairman, on 
the appeals procedure by the Motor Manufacturers' 
Association brief. The Labourers' International Union 
spcke to me, I might say, if someone is wondering why 
we are at the "L's"; by reason of some difficulty for 
people who are going to appear,they asked that they 
appear tomorrow morning. 

Then, there is a very short reference 
in the Motor Manufacturers' brief. Is there anyone presen 


from that organization? 
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MR. DYKES:: Present but not competent. 
My name is Dykes and I am General Manager of the Motor 
Vehicle Manufacturers' Association. The working 
committee that prepared this submission representing 
those active in Workmen's Compensation md in plant safety 
were not able to have representatives here this morning 
and I hope to be able to report to them with more under= 
standing of the procedure you are following. I am sure 
they would wish to be present. I would like to report to 
them so that they will have this better understanding and 
perhaps. have suitable representation at a later date. 

THE COMMISSIONER: On appeal procedure 
perhaps you could have someone appear tomorrow on this 
particular point. If not, you could at least let us know 
and if we do not hear from you what we will do tomorrow 
is read in your memorandum, 

MR. DYKES: Thank youvery much, sir. 

MR. ESTEY: You might be good enough to 
let us know, if you would, by telephone what your wishes 
are. 

MR. DYKES: Very well. 

MR. ESTEY: If we can move along, Mr. 


Chairman, to the Ontario Federation of Construction 


Industries. Is there anyone here from that organization 
this morning, Ontario Federation of Construction 
Industries? 

We have great difficulty, Mr. Chairman, 
with the alphabetical listing of these people, because 
sometimes the first word is of no significance and they 


get out of the order that the people may expect to be 
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Venes® 
1 
heard in. 
2 
The next, dealing with this question 
: and which appears to be properly scheduleinext is the 
i Ontario Federation of Labour. 
: MR. HAMILTON: I am the Secretary-= 
: Treasurer of the Federation and Mr. Craigs is our 
f Welfare Director. 
: Mr. Commissioner, if I might just make 
; some preliminary comments and observations, I might say 
a" that this procedure is rather difficult and awkward for 
a us and it will not be possible for us to attend these 
a hearings in the manner that you are now conducting them, 
as and I would just like for the record, Mr. Commissioner, 
a to raise this objection first and, secondly, to say that 
15 where we cover matters in these proceedings that our 
= submission will be, of course, our position on the 
17 relevant matters as they appear from time to time. We 
18 will endeavour as best we can to have someone cover the 
19 hearings, mt we want to say that if anything arises the 
20 relevant matters will be covered in our brief to this 
21 Commission, 
22 THE COMMISSIONER: It seems to me as far 


23 as you yourself are concerned and your own appearance 
24! 4s concerned it would be more satisfactory for you to 
25 hear this complete issue dealt with at one sitting than 
26 to have to come back maybe on a number of occasions when 
27 something you are particularly interested in is going to 
28 appear and you might not know when the person who was 


29 advancing that argument was going to be called, what day 


. of the week, or anything of the sort. It was felt that 
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the other system was more cumbersome, 

MR. HAMILTON: Mr. Commissioner, it is 
just aimply a matter of juggling schedules to try to be 
here and do it. As I say, we will cooperate to the degree 
that we will try to have someone here if we possibly can, 
but I can see in the future that this may not be possible 
50,1 am just. raising it: atethis time. 

THE COMMISSIONER: Well, you will be 
given an opportunity of being heard. 

MR. HAMILTON: I was going to suggest 
that if there are at the end of these hearings questions 
that arise out of our brief or out of discussions. that 
we can be helpful with we will be more than glad to 
appear and present whatever evidence we can to the 
Commission. 

THE COMMISSIONER: On any occasion, as 
I have said, when you are not here your submission will 
be read and if you wish to add anything to it, you will 
have an opportunity of doing that at some other time. 

MR. HAMILTON: Thank you very much. 

Now, on this particular aspect of it 
the matter of appeals to the courts I do not think it is 
necessary for us to read because our arguments ere simply 
arguments in favour of and maintenance of the present 
situation in regard to appeals. We think it has worked 
over the many years and think it has worked to the 
satisfaction of the workers of Ontario and we would not 
want to see any changes made and all of the things that 
are in our brief are simply arguments in support of that 


position. We think it would be costly and delay would be 
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a great problem and we suggest to you that in regard «tio 
appeals to the courts the thing should be left as is in 
the present Act. It has worked well and we think it 
should be left alone. 

MRe IBSTEY si Mnyehamiltonysis ithfainato 
say in summary, your brief for the benefit of those who 
haven't heard it says in effect that the American system 
in some states allows certain litigious proceedings 
and that therefore the cost in terms of the net dollar 
for each individual workman, his return is lower than in 
the Ontario system. You are saying therefore the closer 
we stay to the Act as it is now constituted the 
more economical it is, that the greater part of the 
dollar contributed by the employer reaches the man who 
has been injured, that is what you are saying? 

MR. HAMILTON: That is right. 

MR. ESTEY: That might deal with the 
whole thing, but I was just wondering if you could 
assist the Commissioner on the present system with any 
comments. Presumably your organization is as closely 
associated withthe appeal procedure and the Workmen's 
Compensation Board operations generally as anyone else. 
Therefore Loam wondering hi? youmcourldnhelp-usnenvcthis 
question of whether or not the present appeal procedure 
which you say should be allowed to have a fair trial is 
adequate. I wonder if you have any comments to make as 
to whether this four-layers or four tiers of appeal are 
necessary, or is it adequate? Have you any comments on 


that? 


MR. HAMILTON: I think our position on 
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this is that they did overhaul the appeal procedure and 
inserted the appeals tribunal and we have had mixed 
reception across the province. Some of our people say 
that it works fairly wells: others say that there are 
guite a number of delays involved. Others of them say 
that it is a much more formal procedure than they have 
been used to working with, particularly those people who 
come by themselves to be represented in front of it. 

But they think it takes on a kind of a courtroom 
atmosphere and they are having some difficulties in 

Ghis regard..But Dothink ourpositionuisrcthatsit Mis & 
procedure that is designed to give a fair discussion of 
the facts on particularly difficult cases and all we 

are saying is that it should have a little bit more time 
to work out to see whether it is going to be satisfactory 
or not. We have no serious difficulty with it at the 
moment, but we have spot places where people say there 
are delays and others that they have trouble with the 
procedure. These ‘are inherent in any new thing, I 
think. I think the appeals tribunal after it is working 
properly will serve a useful purpose. 

MR. ESTEY: I asked you that question 
because in some of the other submissions === one other 
at least --- on behalf of a segment of the trade union 
group ‘says that. it is too bad that we can't go back to 
the good old days., tnat is, pretty well the way it is 
written --= because we have lost the close contact of 
labour with the Compensation Board officials that we used 
to enjoy and which in an informal way used to solve a 


lot of difficulties. Now we have a very formal setup. 
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MR. HAMILTON: These are general to the 
comments that we have received across the province, just 
exactly as you have stated,that there are both trends of 
thought, but I have a feeling and my comment would be that 
once the appeals tribunal is in operation for a period 
of time and the people begin to get adjusted to it, they 
are not accustomed to new things and don’t like new 
procedures and so on, that provided it does not become 
too formal and the procedures are relatively simple to 
follow and laymen can appear before it and make their 
case then I think it will serve a useful purpose and be 
helpful. 

MR. ESTEY# Somewhere I noticed in your 
comments something to the effect that these medical 
summaries may have been rather difficult to comprehend. 
What do you say as to whether or not in preparing for 
the appeal tribunal which is the first of what I might 
call a formal level of appeal, what do you say that the 
situation should be with regard to access to the whole 
file and not just a summary of the file by the 
representative of the workman and the representative of 
the employer? 

MR.HAMILTON: Our position is that we 
should have access to the whole file, all of the medical 
evidence and all of the evidence so that the workman can 
be properly represented. I don't think that you can go 
to a tribunal or the appeal procedure at any level unless 
you have all of the evidence and the only way we can get 
all of the evidence is to have it in full, not by someone 


else giving a summary of it for you. I heard the 
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arguments here this morning and I can understand the 
problems involved that possibly it would not want to be 
made public, but our position is it should be made 
available to the workman so he can defend himself or 
get his claim adjusted. 

MR. ESTEY: Have you had occasion when 
you were dealing with appeals to desire or to think it 
would be helpful to have a neutral medical officer 
examine the workman before the appeal tribunal hears 
the case because there appears to be a conflict of 
evidence in the case of the doctors prior to that time? 

MR. HAMILTON: As I understand, this 
is done by the Board doctors now, 

MR. ESTEY: Right, but I wonder if you 
have found an occasion where it hasn't been done because 
they don't think it is a conflict but your worker might 
want to have that done before the appeal tribunal sits. 
Have you ever run into that? 

MR. HAMILTON: I don't think I have any 
specific case. 

MR. ESTEY: You don’t have the right 
under the Act. now, the Board has that right. You don’t 
feel that is essential? 

MR. HAMILTON: Not at the moment. 

MR. ESTEY: Thank you, Mr. Hamilton. 


The Ontario Forest Industries Association, 


—~ 


MR. MacLAGGAN: My name is Mr. MacLaggan, 
and I am the Manager of the Ontario Forest Industries 


Association. I am very sorry to be here because all the 
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people who are very smart and alert and who know this 
work very well have run out on me, and we did deal with 
appealsuvery; very lightly! I>might’ give yourar little 
rundown on how this was written and why w mentioned it 
ifvyou would liketh. [vadse6rnipace (3 hethe right of appeal. 
Due to a tremendous amount of activity in our industry 
at the moment the member companies actually gave me a 
little guidance and then said, "Do the best you can, but 
be sure and put on record the things that we are 
concerned with", so that is what our brief, which seems 
to be rather inadequate, does do: It puts us on record 
with the things that really concern us and it doesn’t 
explain them or go to any great lengths on them, 

The Right of Appeal 

The economy of the Province depends 
upon increasing industrial activity, encouraged by closer 
co-operation between Government and Industry === and we 
really believe this. In this atmosphere, the lack of the 
right of @ppeal on policy decisions of the Board 
warrants consideration. It is recommended that the 
Commission consider the addition of a clause to the 
Workmen's Compensation Act that would provide for the 
right of appeal with rules for arbitration. 

We do feel that the Board has terrific 
power and during all our other dealings with departments 
of the Crown there generally is a clause that ailows for 
arbitration of some kind. This is all we want to point 
out, that in thisMatmoOspheréesof cooperation there should 
be in this particular instance some chance for appeals 


on decisions by the Board and I don't mean decisions 
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regarding law. 

THE COMMISSIONER: Well, as an example 
what would be a policy decision, what yourefer to as a 
policy decision of the Board? 

MR. MacLAGGAN: I hesitate to think 
about that at the moment, but I will do my best on this, 
It was that if the Board decided that it could do without 
or to a large extent reduce the activity of the safety 
associations it would seriously affect, we feel, 
accident prevention and cause a series of accidents on 
operations such as ours. We do operate in an organized 
territéry completely out of the way and we have found 
these things very confortable and we are afraid with a 
decision of this kind that we would have no appeal. 

That is one example. 

THE COMMISSIONER: Up to now it has 
been going the other way, they have been increasing, not 
decreasing, I suppose, the functiors of your committees, 
safety committees? 

MR. MacLAGGAN: There was something that 
happened just recently that we felt might detract from 
the importance of the Association. I think it was the 
establishment of a very large safety committee. 

THE COMMISSIONBR: One thing we have 
certainly got to consider here is the whole question of 
safety committees, but that is the matter of policy that 
you refer to. 

MR. MacLAGGAN: Yes. 

THE COMMISSIONER: Thank you, Mr. 


MacLaggan. There will be some recommendations regarding 
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that. 

MR. MacLAGGAN: I am sorry, sir, that 
there is not someone here who is far more familiar, but I 
do not think it is going to be necessary. I believe 
that other people are going to bring up other points 
which we would have discussed had we done it on a really 
legal basis, but on the basis we have done it and 
bringing it out and putting ourselves on record I thank 
you for the opportunity. 

MR. ESTEY: Before you go, this word 
"policy", to you you have already explained to his 
lordship, but I take it that word "policy decision" 
includes what someone else earlier this morning was 
talking about in having a right of appeal from assessment 
levies, classification of tindustries, putting a sub-= 
division of an industry, say, a piledriver, putting those 
in the general contractors' section and rating them as if 
they were a general contractor. That sort of thing you 
feel should be subject to a right of appeal of some kind 
or somebody other than the Board? 

MR. MacLAGGAN;: That is right, we would 
think so. Ifyou are referring to, say, plywood people 
as against lumbering people we would think that the right 
of appeal should be there. 

MRewESTEYs I*take it that you are not 
suggesting that there be a right of appeal from a 
decision that a man should or should not get compensation 
for a specific accident: 

MR. MacLAGGAN: No, we didn't touch it, 


so I have no comment to make, 
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MR. ESTEY: You are not instructed one 
way or the other on that? 

MR. MacLAGGAN: No. 

Mis SESTRY puthank’ you, 

THE COMMISSIONER: And when you talk of 
a right of appeal, Mr. MacLaggan, you are referring to an 
appeal to the courts or an appeal to an independent 
assessor such as an arbitrator? 

MR. MacLAGGAN: We are familiar with 
arbitration and that is what we are thinking of. 

THE COMMISSIONER: You are thinking of an 
appeal to an arbitrator? 

MR. MacLAGGAN: Yes. 

THE COMMISSIONER: And, of course, there 
is the right of an appeal from an arbitrator, maybe only 
onmoquestions of laws tAlb might 5 ‘thankyou. 

DR. MELVIN: I am Dr. Melvin, Vice= 
President of the Ontario Medical Association. 

Mr. Commissioner, as you know, this is 
the age of specialization in medicine, and there are one 
or two other doctors with me whom I would like to be able 
to use on occasion when it is an area with which they 
are more concerned, 

THE COMMISSIONER: You are free to do 
that whenever you feel like it. 

MR. ESTEY: Would it be convenient if we 
had them come up and sit with you? 

DR. MELVIN: I would appreciate it, sir. 

Mr. Commissioner, on the question of 


appeal procedures our comments on this are on our brief 
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starting on page 4 representing several paragraphs. In 
the first of these we just comment: 

It is our understanding that the 

appeal structure === 
and there are no recommendations to make on this 
particular subject at all. We say: 

It is our understanding that the appeal 
structure under the present Workmen's Compensation Act 
provides for four levels of appeal = Claims Department, 
Review Committee, Appeal Tribunal and the Board. 

Our comments will be confined to the 
matter of medical evidence provided to the appellant. 

We believe the current practice is to provide the 
appellant with a: summary'of evidence, inciuding a summary 
of medical reports. We are aware that there are those 

who feel strongly that instead of a summary the appellant 
should be provided with a copy of the total evidence, 

and. in) particular, with a copy of the ‘complete medical 
reports. 

In our opinion, medical reports should 
be treated as privileged documents and thus not made 
available to the appellant even in summary form. We 
feel this way because physicians reporting to the Board 
try to be as helpful as possible to the doctors employed 
by the Board and thus write their reports as one doctor 
writing to another. Technical language is used and 
all information and observations are reported in a frank 
manner. 

The puxwpose of the reports is to assist 


the doctors working in the claims department to make a 
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fair assessment of the medical aspects of the claim, 

To do this they must be provided with all relevant 
information about the particular matter in question. 
There is no problem so long as the reports are privileged 
documents. 

What will happen if medical reports are 
not privileged? It must be remembered that the majority 
of compensation cases are treated initially by their 
family physicians. If medical reports are not privileged 
then family physicians are not going to put anything in 
their reports which they do not want their patients to 
know. In other words, their reports will no longer 
contain all the information which might be required to 
make a fair assessment of the claim. 

Moreover, a family doctor practising 
in a community, and especially in an industrial community 
is dependent upon compensation cases among others to 
build up his practice and his reputation. Being human, 
he is not going to jeopardize his reputation with 
patients or the union active in his community by putting 
in his reports to the Board information which might be 
interpreted as prejudicial to workmen's claims even if it 
is information which he feels the Board requires to make 
proper assessment of the claims. 

Finally, if his reports are not to be 
privileged, the physician will have to write his report 
in the knowledge that anything said therein may be the 
basis for an action for libel. 

For all these reasons, we hold strongly 


to the opinion that if the purpose to be served by medica 
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reports is to provide the Board with all the information 
doctors have in their possession which is likely to 
have a bearing on the proper assessment of a claim, 
then medical reports should be priviléged documents. 
That, in essence, sir,is the outline 
of our comments. If I could speak to it for a moment 
ai would like to put it from the doctor's point of view: 
What is a medical report, just what purpose does it 
serve? Earlier today we had comments from the Toronto 
Board of Trade that they believed the doctors had 
integrity and they would not juggle the reports around. 
The plain fact is if I have a man with a broken leg and 
send out a report within the first paragraph my stenographe 
can tell who the report is going to. If I am going to be 
writing to another doctor saying, "George, I saw your 
man", I carry on this way. If I am writing to the Board 
I use different phrasing. If I am writing to a lawyer 
I still do it differently. There are three different 
ways, they are all honest, all decent and above 
reproach, but “they*are different. 
Now, when I am writing a Compensation 
Board doctor about an injured workman there is nothing 
further from my mind than litigation, lawsuits verifying 
each sentence. I am trying to help another doctor look 
after an injured working man, The big problem with the 
Compensation Board is that it is in fact a mail-order 
business; in other words, with all the accidents the 
Compensation Board cannot see each man or each woman who 
is hurt and I have to put them in the picture. And so 


if the report contains information which may not have a 
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bearing on the adjudication, may not have a bearing on 
the financial outcome, but I think it is important for 
the other doctor to know just who am I dealing with in 
Kingston, just what sort of working man am I stuck with 
in Port Arthur, just what sort of a fellow is this? I 
have to let the other doctor know, and I have to tell 
him in writing. It is a mail-order business. If they 
get the doctor out and have a look at our problem this 
would solve the matter. 

I thought the best way to look at this 
would be to suggest that medical reports if they are 
privileged how would this help people? There are three 
people concerned, there is the Compensation Board, there 
is the doctor,and there is the patient, and at the outset 
I think I should say that as far as I have been concerned 
with my dealings with the Compensation Board I don't 
think there is any adversary situation at all. I have 
always felt they were honestly trying to do their best 
by the working men. If they are not ganging up against 
me and the patient, I am not ganging up with him against 
them. It has always struck me as an honest effort to get 
thing straightened away. 

I have already mentioned that the 
Compensation Board to do their job properly needs a lot 
of information. We probably give them more information 
than the bare bone. This is to help their doctors work 
out what is actually wrong with the working man. Just 
a bald statement''Broken leg, 43-year-old labourer" 
doesn't help them at all in working out what they are 


set» up for. 
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Secondly, when you get to the doctor 
the doctor himself has certain problems in connection 
with this over-documentation. Unless he cuts it down to 
the very bones he is liable to get himself somewhat 
compromised. I think we are all human and recognize the 
position of a doctor in a small town with one industry 
getting himself compromised, getting himself associated 
with being the Compensation man or in with the company. 
He has got to be very careful to be ostentatious, fair 
and unbiased, and he is undoubtedly subject to community 
pressure. This means everything he says is suddenly 
going to be put into the hands of his patient, and he is 
going to have to hedge and cut down and limit as much as 
he can without getting into dishonesty by limiting. When 
we speak about the truth and the whole truth he is going 
to cut back from the whole, he is going to have to, and 
I think this may not be morally right, but this is the 
way life is, and this is what the doctors in small 
communities have to do, they are going to have to keep 
their cards: against their chest. This bothers them, 
They are going to be careful that facts that should be 
kept against their chest should be done so. He may not 
particularly like this. Specifically, one whole area === 
and that is of the emotional assessment of the patient==-= 
ase going tovhavertorbe> Leftrout . You? can’t treat a 
nervous patient by telling him he is nervous or that you 
know he is nervous. The emotional assessment which is 
very vital in working out how the man is going to recover 
at what rate is he going to recover, all this is going to 


have to be blended down and diluted. 
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The biggest problem is our concern for 
the patient. I mentioned this as a letter between two 
doctors. I am writing a doctor on the Board telling him 
about an injured working man. If someone other than a 
doctor gets hold of that letter it may not work out 
quite the way he thinks. It is interesting, for example, 
we were discussing this with our lawyer and our lawyer 
taking on the Board. We were discussing the medical 
jargon and he said he understood it. Somehody said, 
"Fine, what would you think if you read: the report 
about yourself and the word 'S.0.B.' came up?".» He fell 
into the trap and said, "Well, I wouldn't think this 
was very kind", and we all laughed and said, "We know 
whativwyou sthimk ‘S/O sBie ds. o We think of mit <ai’s shortness 
of breath", so he was most embarrassed. What I am trying 
to say is it does not necessarily mean the same to US: as 
Ityvdee sito thhem: 
A case in point you may write the 
Compensation Board and start your comment by saying, 
"This is a tired, worn-out little working man, an 
illiterate farmer", and you mention some ethnic groups; 
letims say Weribetans 5 tbecauseithere ware none “inetheroom. 
If he gets an adverse decision of the Board he probably 
says, "The Board is mad at Tibetans, and the doctor 
drew the attention of the Board to the fact that I am a 
Tibetan,"and this is what I am» after, Actually what I 
am trying to do is say one doctor to another that this 
particular ethnic group have an appalling time with the 
English language, and '' Take with a grain of salt what 


you get from the patient, you will have to put up witha 
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1 very poor description from the patient of what is going 
2 on, we are having real trouble getting through to this 
3] fellow." We are not writing the Board, "Down with 

4 Tibetans Week". What we are trying to do is to alert 

5 the Board that this man is going to have trouble 

6 communicating, we are going to have trouble communicating 
7 treatment by therapists is difficult. The patient may 

8|| treat this as an ethnic slam and quite misinterpret 

9 what is going on, 

10 The next thing that concerns us is the 
11 public stripping of the patient. We don't all get 
12 to the top of the heap, we don't all play in the 

13 National Hockey League for various reasons, usually 

14 because we are not capable of it; but many of us build 
15 up an explanation and"The only reason this man is not 
16 working hard is becanee of his back, that is why he is 
17 not doing better in the company? Now, if you .go and 


put this out in public to the man you have done him a 


18 

19 very serious disservice. His emotional concern, his 

20 fright about going back to work and that he is really 

a1 buliding tp'an alibi, this may be soy but you ‘can't do 
22 tii Sto. 4. man. You carn no more strip nis clothes off 

93 in publi¢: than you can strip his emotional protections 
7A that he has put up. -+ We think they should be guarded 

25 against this. 

%6 Many people immediately interpret a 

97 comment about emotional reactions as being crazy. "It 
xi is all in my nerves". We say, "We didn't say it was all 
49 in your nerves", We say there was an emotional reaction. 


30 He goes on and says the Compensation Board thinks he is 
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crazy, the doctor thinks he is crazy. Nobody said this 

at all. He goes home convinced that he has to prove his 
sanity and then go ahead and prove a case === this sort 

of iisinterpretation. 

The other situation where we run into 
trouble is. where we do in fact.cheat a little bit. I.am 
sure it will come as a shock to no one in the room to 
learn that there are sqme working men who would rather 
sit in the room than go back to werk, You have to nudge 
these people sometimes and what we often will do is 
write the Board doctors or talk to them and say, "Look, 
I think this fellow can handle work, let us get him in", 
and the only way to get him there is to apparently close 
downon hinm,and say,. "lam sorry, this is it, back you 
go to work, your doctor says you are ready to go back to 
work". And after I have said, "I. think he is, ready for 
A, trial", butito say to the patient, "I think you are 
ready for a trial" dilutes the whole effect. If I only 
think he.is ready for a trial he is damn sure that I 
know he is not ready to go weer work and he is not 
goineg.to co. ,This, little bit.of suggestion, to the Board, 
"You give him a shove and I will watch him and let you 
know if he makes it", this.all_has to. be presented to 
the patient. 

I amasorry tourun.on so iong,. but, there 
is a lot of emotion tied up with these medical reports 
and these are some of the reasons that we think that 
they should be looked upon as privileged and if the 
reports which are sent to the Board are not for the 


purposes of litigation they should not be so construed. 
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MR. ESTEY: Doctor, you have posed quite 
a problem to those present here who may be blessed with 
the legal mind because you want to create a document 
which is going to be the basis of a decision, but you 
don’t want the person most affected by the decision to 
know what is in the document, that is a problem, isn't 
2G? 

DReeMEBVINe That: is right. 

MR2 ESTEY:” Is there any possibility that 
the document could be divided into more than one part so 
that the doctor's reports relating to the specific 
diagnosis, for example, would be a document which would 
be publishable in the hearings,whereas perhaps a 
recommendation as “tio, for example, ini the: formeit says, 
"If he is able to go back to work3on what date , and why?! 
and there is some room for an explanation of that. Could 
that be separated and perhaps made confidential? 

DRe MELVINevL think the point is that 
if you wish to use the report for legal purposes in the 
broad sense of the word it should be so nominated and 
then I would delete the material that is extraneous, 
do you follow me === that the man comes from Tibet has 
got no bearing on whether his leg works or not. It has 
a great deal of bearing on how long the Board should 
budget to have him®off work; how long he is going to be 
out of business. on account of therapy and so on. 

THE COMMISSIONER: My only observation 
about that would be that it might meet some of the 
objections that are raised, but would not be of much use 


to the man in knowing why his claim had been turned 
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DR. MELVIN: Except, sir, this happens 
in practically every legal case we are involved in. If 
a lawyer writes me for a report about his client I just 
don't run off a Xerox in my office, I put it in order 
and put out the pertinent material and here again all I 
am saying is that it is an almost off=the=-cuff comment 
to another doctor whom I may know on the Compensation 
Board that George is dragging his heels a little. I 
don't want this held against the man for a variety of 
reasons. That is why I am saying if you wish medical 
information it can be presented recognizing the 
circumstances under which it is to be used. 

MR. ESTEY: Perhaps we could come at this 
another way, Dr. Melvin. When a man first goes to the 
doctor for a compensation case I take it that the 
doctor is in rather an unusual position in that he knows 
he is going to be paid by the Board but nevertheless his 
patient is still a man across the desk from him. Now, 
to begin with === and I would like to ask you a series 
of questions on this === to begin with does the man give 
the doctor anything in writing to authorize the doctor 
to release to the stranger, the Board, the result of your 
examination? 

DR. MELVIN: Not usually. 

MR. ESTEY: That is taken as implicit 
in the arrangement with the patient that you will so 
report? 

DR. MELVIN: But if he hands me a report 


and. said, "Would you fill it out?", we construe this as a 
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Veaet” 


1 verbal agreement that we fill out a report and send it 


2 ins 

3 MR. ESTEY: As a fact these reports 

4 are taken in practice ==- you correct me if I am wrong 
5 and I may well be === I take it in fact these report 


6 forms are on the doctor's desk and the fellow comes in 


7 with his arm in a sling and you say, "Here is another 


8 compensation case", and you pull the form out. That is 
9 what happens, isn't it? 
10 DR. MELVIN: Here you are talking about 


11 the first report? 


12 MR. ESTEY® Yes... 
13 DR. MELVIN: Yes, 
14 MR. ESTEY: I. take it that in practice 


15 it is regarded as implicit in the arrangement that the 


16 doctor will go ahead and report to the Board? 


17 DR. MELVIN: Usually the first report 

18 form comes with the man or from his employer, not from 

19 the ‘doctor. ‘ In other words, I have not got any first 

20 report forms in my office, The ones I fill out are the 
1 ones that are brought to me by the patient. 

22 MR ESTEY: "This form*Ap for -instance ; 

3 doctor"’s first report. 

4 DR. MELVIN: We are getting into 

95 semantics now. There is a yellow thing which you stick 
6 down and which you send in first, it folds up in an 

27 envelope. 

28 MR. KERR: That form is not used any 

99 more, Mr. Estey. 


30 MR. ESTEY: The doctor"s form or my 
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MR. KERR: The one the witness is 
referring to. 

MR Boreys ~~ Let us not» get> into =the 
details of that, but in any case whoever supplies the 
formalrtakerit the doctor is*told by~the-patient*in- so 
many words, "Here I am, I am hurt, tell the Board", 

Dis NhoVENs “That Ls-riehnt. 

MR. ESTEY: Then whatever form is used 
I take it you have to teil the Board everything that: you 
professionally observe about this fellow in connection 
with that accident. 

DRE MELVENG Nov sir, not-onr the form, 
Youcdon'tshave to fill-out all -the’ questions. -Indeed, 
usuadiy you don't, you would be-there’ all night.° Usually 
you just put down what is permanent. This is different 
from a consultation report. We are talking about a 
consultation report on my letterhead, a detailed thing 
like this. That is quite different from what goes on a 
form. 

MRe BSTEY< But you. don't make out, I 
take it from what you have said, a consultation report 
for the Board? 

DRe-MELVIN: “Actually Io do. [.am sorry, 
I am a consultant and the patients can't come direct to 
me, they have got to come from somebody else. 

MR. ESTEY: —Letcuseput yourseifainsthe 
case of the general practitioner for the moment. When 
he goes to te general practitioner does the practitioner 


send a report to the Board on a Board form, or does he 
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sand a consultation report? 

DR. MELVIN: He usually sends it ona 
Board form, usually. He has his choice, he can do it 
either way. 

MR. ESTEY: And obviously the purpose of 
the arrangement is to have the doctor report to the Board 
the medical situation arising as a result of his 
accident. 

DR. MELVIN: Thatis right. 

MR. ESTEYs And in the report form there 
is a great deal of information preliminary to the 
doctor's medical comments as to the time of the accident 
and the prior histery of the aiiment if it-is “nov @ 
fracture and this sort” of thing you first get from the 
patient. 

DR. MELVIN: Right. 

MR. ESTEY: Ordinarily what the patient 
tells you in your ordinary practice, now you are a 
general practitioner, is of course, for your information 
only and you don't send that on to anybody. 

DR. MELVIN? “That is Picht. 

MR. ESTEY: But here the arrangement 
is implicit that you are going to report to the Board 
so you sit and ask nai WNbAotta he have tits “back 
ailment before and this kind of thing. 

DR. MELVIN: That is’ right. 

MR. ESTEY: Then younake a report to 
the Board and in due course the Board pays the doctor's 
expense, the patient doesn’t have to pay it, the Board 


does. Do I understand you to say to his lordship that 
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the purpose of the report is such that while your 
ordinaryspatient-doctor relationship is bent ‘to the 
extent that you communicate it to the Board that you 
don't want it bent to the extent that it is communicated 
to the world at large, that is the problem, 

DR. MELVIN: I was not having much 
coneern about what would go on that form because it is a 
form and you can fill it out and avoid all the issues. 

I am talking about a report by which I mean === 

MR. ESTEY: A consultation report? 

DR. MELVIN: A consultation report I 
am talking about. It would hardly be very difficult to 
get anything disturbing or for that matter, anything 
of very much value on one of those: forms. 

MR. ESTEY: I was going to put that to 
you ¥ hope in more diplomatic language. Eventually, 
though, you do come on this form, though, to a question 
which says, "Is he able to perform his usual work?". Now 
the workman says, "By Gdd damn, I can't do that work any 
more", and the doctor puts "Yes” in there, that he is 
able to, then you have a conflict now between the doctor 
and his patient. 

DR. MELVIN: Yes. 

MR. ESTEY: Is that the kind of question 
which you don't want the patient to know your answer to, 
or is that question answered in the presence of the 
patient? 

DR. MELVIN: I personally would feel 
most doctors would not tell the patient one thing and 


report the other. They would say,"I am sorry, George, 
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like it or lump its; I am going’ to put down ‘Yes’ that 
you are ready to go to work", 

MR. ESTEY: And you would tell him that 
at the time? 

DR. MELVIN: I personally would. 

MRUCTESTRYs The next question says, 

"If the answer is yes, on what date?", and then I think 
the practéite would be to tell the workman what the report 
says on that. 

DR. MELVIN: To be honest with you, 
you say, "When can he go?", and he says, "I will be on 
midnights if I go tomorrow", so you say, "What date is 
Monday", and he will say, "Monday is the 8th". Generally 
you don't want this man to start off on the midnight 
shift. It is done by consultation. 

MR. ESTEY: Now I get to the consultatior 
report which I can see is perhaps of more importance 
because this is the more serious case, and how does the 
workman get to the specialist? He goes first to the 
general practitioner and then is referred to the 
specialist? 

DR. MELVIN: He gets to the specialist 
or consultant by one of two mechanisms, Either his 
doctor'requests permission of the Board to refer aim 
to the specialist and the second mechanism is the Board 
will request the doctor to send him to a specialist. 
This comes up elsewhere in our brief. He reaches the 
specialist by two methods. Either his doctor refers him 
or the Compensation Board refers him. Usually he is 


lying on the floor and you don't wait to ask the 
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Compensation Board. Usually you say, "I would like some 
help with this, could I have an orthopaedic surgeon or a 
plastic surgeon?™, There are cases where the Compensatio: 
Board directs that the man be sent to the specialist. 

MR. ESTEY: Is this the medical referee 
or just a specialist? 

DR. MELVIN: Just a specialist. 

MR. ESTEY: What speciality arevyou in, 
Doctor? 

MR. MELVIN: Orthopaedics, 

MR. ESTEY: And fhis man gets in front 
of you by either route and I take it that you are aware 
that the costs of this work will be paid for by the 
Board. 

DReeMELViNerThattisernight, sirs 

MR. ESTEY?  Butestill the patient is 
aman who is sitting in front of you being examined. 

DReeMELVINeeThat sis right: 

MR. ESTEY: Again I take it you write 
a detailed report of your medical operations and this 
condition. 

DR; MELVIN: That) isrrizght: 

MR. ESTEY: And you do that, I suppose, 
with he knowledge and purpose that it goes to the 
Workmen's Compensation Board. 

DR. MELVIN: That is right. 

MR. ESTEYs And it goes there for the 
purpose of determining his entitlement or lack of it to 
the compensation. 


DR. MELVIN: No, sir, this is the point I 
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am trying to get at. We can help a little with entitle-=- 
ment except that we are not at the accident scene. I am 
concerned only with medical treatment, outlining what is 
required and the possible expenses. The entitlement is 
something we have very little to do with, 

MR. ESTEY: Let me go back then, because 
I want to be sure that you and I understand each other 


and, more important, that the Commission understands. 


If the ailment is the famous back ailment =--= I refer to 
that because I guess 50 per cent of the briefs talk 
about back ailments --= when the man comes to you as a 
specialist and you write out your observations on his 
back ailment I take it it is possible,in the range of 
possibilitiessthat you will come to the conclusion that 
he doesn't have a back ailment and you will so state. 

DR, ‘MELVIN: Yes. 

MR. ESTEY: When yu write that report 
out you do it for the purpose of advising the Board and 
explaining what the whole of the circumstances are includim 
your opinion that he doesn’t have a back ailment, is that 
right? 

DR. MELVIN: Yes, for the purpose of 
arranging treatment. 

MR. BESTEY: And this kind of report is 
the kind of one that you say you don't think can be as 
fully and frankly written if it is in the contemplation 
of all concerned that ultimately it will be published, 
is that right? 

DR. MELVIN: This would come into the 


same category. 
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MR. ESTEY: ‘I take it that you also don't 
on this kind of occasion tell the patient, "Everything 
is going in that report”, 

DR. MELVIN: No; sir’ 

MR. ESTEY: What happens if he asks, 
"Look, I am the patient, I want to know what you are 
writing down there"? 

DR. MELVIN: This is what they call 
playing it by ear -=--= sometimes yes, sometimes no. 

It depends to a large extent on the patient. 

MR. BESTEY? “If your conclusion isethat 
the'man is in fatal condition you are not necessarily 
going to tell him that? 

DRO MELVING® Thateass right: might point 
out we are talking about a very smail segment, 
incidentally, that concerns us. I mean of 20 reports 1 
send out this problem we are talking about might arise 
in one, the problem of something in that I didn’t want 
the patient to know. This is not a routine every-day 
situation, but it Suesleaduien imteenwen up, and when it 
comes up it is significant if you can put it in focus. 

It is a problem I might come up against once a year. 

MR. ESTEY: Normally there is no 
significance at all in whether or not the report is 
disclosed? 

DR. MELVIN That is right , Sipe I 
personally am in the habit of dictating it in front of 
the patient so he hears what I am saying. Not everybody 
does this. 


MR. ESTEY: What youare saying is that 
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on occasion and on very important occasions it should be 
left to the doctor to say whether or not the report in 
whole or in part should be disclosed. 

DR. MELVINs That is what I appear to 
have said and I grant you this is not quite === 

MR. ESTEYs I just wanted to know, 

DR. MELVON: This is in essence what I 
ended up saying, but I didn't quite want that life and 
death power decision left to myself or to other individua 
physicians. 

MR. ESTEYs: How do you think it should be 
handled? 

THE COMMISSIONER: There might be 
occasions when you would like to be able to say to the 
patient, "Well, this is privileged for the Workmen's 
Compensation Board and I am not allowed to disclose it". 

DR. MELVIN: Yes, we could use, that 
mechanism presumably. What I am trying to say is talking 
to another doctor or writing another doctor who is acting 
as a doctor in the patient's interest I may make certain 
comments which I would not be anxious to be produced in 
court, which I would not be anxious to be a matter of 
public record, although they are honest opinions and 
decently arrived at. There again very often the medical 
man can decide what is best for the individual patient to 
know and what is best for him not to know. 

MR. ESTEY: I wanted to put to you and 
perhaps I should have put it this way to help you a 
little bit in understanding what you are getting at. 


Do you think it is necessary to have a blanket privilege 
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so that the report never gets out in order to protect: 
those isolated occasions but important occasions where 
the report should not get out? 

DR. MELVIN: We are an association of 
individuals and we are very much concerned about the one 
individual we are talking about and we would rather see 
a blanket rule. The point is all the information that 
is necessary can be obtained, do you follow me? I would 
doubt if there would ever be a situation whereby one 
doctor insisted ‘the knee’ wasbending and the other doctor 
insisted that it wasn't. The question is a medical fact. 
I don't think you would get much dispute bvetween differen 
médicalspeople. | This ssort tof sinformation; there lis no 
argument about it. You can publish that in the 
newspaper for all we care. It is when we get down to 
some of the background that it is important to treating 
the patient but is not important, and indeed may 
interfere with accurate assessment, that we want the 
stuff*held back.°' Do I make myself clear? 

MR.ESTEY: Yes, but I wanted to ask you 
something which came up earlier on that very point. In 
the Province of Quebec they communicate to the 
Commission attending the workman or the employer's 
physician any medical report relating to the accident and 
I think you heard the discussion about that this 
morning. JI am wondering if you have any knowledge or 
experience through your professional associations as to 
how that works out in the Province of Quebec on this 


very point. 


DR. MELVIN: I have none as to how it 
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works in Quebec. The Ontario Medical Association has no 
firm policy on what you propose. All I can say is that 
in my personal estimation there would be no objection to 
this at all. I would have no objection to my medical 
reports being seen by another doctor, provided he doesn't 
promptly hand them over to a patient, providing he 
assesses them as a doctor and between us we release the 
significant material. 

MR. ESTEY®: That’ isthe next point: 

DR. MELVIN: This is a personal opinion, 
I want this put clearly on the record. This is what I 
think and I cannot see how there could be much 
objection to this because this would filter off the 
extraneous information that might upset the patient and 
is not contributing to the thing that might app@ar or 
get into his hands that you might not wish him to have. 

MR. ESTEY: Paragraph 21 on page 6 of 
your brief, I want to just help you on that. You say 
in the last sentence: 

“then medical reports should 

be privileged documents." 
I take it by that you are saying subject, of course, to 
indicating them to the other doctors concerned. 

DR. MELVIN: Yes, and I am sorry I can’t 
help you with an Association decision on this point. 
All I can give you is my own interpretation. 

THE COMMISSIONER: You say you have no 
objection provided it does not go further, but how are 
you going to ensure that it doesn't go further? Are you 


satisfied to rely upon your medical profession that it 


Heewel wf Sebiven gtetesd sedtons yd nese ented esoget 


ie ; ne ath 
Sa ani nondelsouea Lankbelt actin 
fess of yeu mew T LEA .eeoqong wey tate fo ~okLog azzt 
oa norioetdo on ed blyow esi xolsumides Lanosteg yo nt 
terbber yr et aatupetdo on“evet bigow I . ffs te etd 


ot pEiSivet, ,Inetdag s of TSG mend baad yisqmotg 
sie segsler Sw cy eesweed bns todvooh s as medt esesosEs 
,lettstam gnsoltinglse 
entey 2xen Stata teat <YRPSS AM 
né@beian Lanosrdg 4)\8h eta? LMPeAaM VAG 
‘ace af ch <Bioeds ond wo yluselo Juq aldd toaw t 
doum ad DYifoe ested? wod oaa donmtso L Sas oath 
ei Yio Teall? bLluww etd> seusosd atid ot noltostdo 
“fe Joottég sig deaqu tistm dsrit nolésnroint suosnsis29 
*o “resth faete Ted? onrdit adt oF gektuditsace son at 
ivac oF mie BékW Gon Pighn voy tada-ebasd att otal f95 
‘o 4 casa mis deatgetel 7ESTSA war 
“ee uoY . decd mo coy ler saul ao anew T., Teled thay 
| :eonstnes Jesi eit al 
bivede zineqen Isotbem wen? 
.2fnsniceb) Soyelivitg sd 
fesuot To ,tonldee actly se ota @oy Tans qd 22 -elset.1 
,betennes eistoob ved Ste og mors gatsaolSal 
maeil gwioe om T bre ,2oF :WIVE 2a 
iihod sit wo moetstoebh cotteteod@A na niiw vey gisa 
atteievwietint swco ym @h wey evigy nad T “OLA 
aA eved doe yee ue! ‘ATWO LSSIMMGS, ANT | 
7 i 
ets wod Zid cede o8 fon seob of Gebhrotg nofsostdo 
SOY oth Tretiest og t*neeoh Sf sels emans ed yntog voy 


+h amt? qolsactos2 iatlivem toy ted! eleot ot belieisae 


é 
A | “vi 


29 


30 


Nethercut & Young 


Terente, Ontario 
will not be allowed to go further? 

DR. MELVIN: We would feel that there 
is a better chance of another doctor taking out or 
suggesting to his counsel not to use this information 
than there would be from the layman, 

THE COMMISSIONER: Well, suggesting to 
his counsel not to use it, he has already disclosed it 
to his counsel. 

DR. MELVIN: I put that badly. What I 
was trying to suggest there is that I issue a report and 
the workman has a doctor and I don't see any objection to 
the workman's doctor or the employer's doctor looking at 
that report and then saying, "There is a certain amount 
of= stuff in here that would be useful and that is 
contributing" without verbatim handing the whole thing 
over. I could see why another doctor would be very 
anxious not to have counsel produce certain information 
in front of the client or the patient. In court we can 
get out of this occasionally. JI have done this in court 
as a medical witness, asked the court if they would 
exclude the plaintiff and this has usually been acceded 
to. 

MR. ESTEY: This is on the occasions 
you have already mentioned where you have a neurotic or 
something of that kind that you don’t want him to hear 
what you have to say? 

DR. MELVIN: Well, if the man’s injury 
is such that he is not going to be able to walk again 
and we are not going to be able to do so, I think it is 


the worst possible thing in the world to tell him so 
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bluntly and baldly and yet legal fair-play demands that 
you make that statement on his behalf, "This man will 
never walk again”, and he is finished economically. You 
don’t really mean this, you want to encourage him to 
keep going, but to hear his doctor in front of him say 
this to a court, then I submit you have done a very bad 
thing to that patient. 

MR, ESTEY: That is where the possibilities 
are heavily against him walking again you don’t help 
him, but still there is a possibility he might overcome 
it, so you are hurting him 4f you do tell him? 

DR. MELVIN: There is always a chance, 

"Let us learn to use a wheelchair and let us keep going, 
let us not curl up in a corner and quit." 

MR. ESTEY: So in a nutshell you do not 
think that a report written out and sent to the Board 
should be treated more or less as your evidence would be 
in a damage action where the expert witness, the doctor 
is in the witness box and is about to say something 
which is against the intereste of his client's medical 
welfare, but remains a legal contest so you give it in 
his absence? 

DR. MELVIN: That is right. 

MR. ESTEY: I only have one last topic 
I would like to hear you talk about if you will. It 
is only partly related to this, but I think you will be 
able to talk about it and that is, this question that 
Flows from the fact that you have to make the doctor's 
report, the doctor's report is the substratum or floor 


on which the decision is ultimately made as to what kin 


i 
ey 


; PP eitigetT. <1.) e= x5 

te? abramsh yolqotte? Lege joy bos 4fblad Bas gftaskd | 
(itv apm ex?” Dialed ete mo dnemetata Jadd stem poy, 
vy \_CIscinoners baretal? #t at tne , "nlaps alew sever 


| 
ad Pe 4grlmcsts OF toaw voy.,ets? asem glieet, 3’ gob 
| yae mit Yo gaol Ut uedaoh etd seed oF dtd, gantoa gees 


| had tie’ #2 eral sven boy tbmdisa I.nod¢’ ,ixweo a of aidd 
Inettaq Jatt. o¢ gatde 
Wit. rdsod -siy auapw akY JeadT + ITER sam 

qie¢ 2 aob vey atspe aoiiisw ald dedisga yilfveed si 


| Seepia/o treatin er gots idiesog a ¥fl wredy, [iive sid ate 


“min 21a ob wey Ik, aid gato eta woyvos 428) > tr 
t 
hem qeen sy Jel bak tlenclesdy « oe ob: nagel,au det” et 


iets a #pewies ef erat? :“IVISM wad 


‘2D BoA terupe o nd gii/Laua, Jomseai sel 


if 


sietun s nf ak :YSYSH » aM 

aie atl gt Grasse Soe tuo neziitw stoget s Jad? anid” 

SAsOM SOWSOlVB Why OB 62SL 10 Silom bergotd sd nivadte 
=) 4id ,eeonviw P444qke od scedw gofica enameb. 4 al 
Vilecosuos YBa OF Bwuods sl ioe cod esentdinw end, al ot 

Aubhem s'o:5tis std to etaervetnl ets seghage ef -otdw 

i’ Sytin coy Oe Jeetwoo leacl # ontenet Jue. , ete iiew 

Feonssds err 


-Higes ef god? WIV. . a 


is ‘ze. |f0 Sivas vine i +: V2Res. ae 
4» OCY IL Syoge Niet voy, tae of efll Sluowa 
we rig . tod ,efde ov te¢aiat, vlageq vino al 
fang eclissun alit. .2@2 Feeds bre at seode Aled 99 sids 
| iotoo® eat itn wl 4¥an sex tart to6% of9 motl ewol? 


Pe | 


iPivA WT Bf Mogen «°sotood orld. .3g0Gget 


Pitt 78" 07 se whom uletamigiv #2 notetoeeb ef? dotdw ne 


lo) 


=) 


pa) 
Mh 
Ui 


Nethercut &é Young 


Trento, Ontario 
of compensation the man gets or on occasions whether he 
gets it, but largely its quantum and duration. Is there 
any real philosophical and practical problem flowing from 
the fact that the doctor-patient relationship is strained 
here by the intervention of this third party the Board 
and this second purpose, do I make myself clear? 

DRESMELVENeer Yesso This dsea matterios 
concern and of interest tothe Medical Association because 
we are very concerned about it and the thing that 
puzzles us is that the public aren’t. It concerns us 
very much, this is not in the Compensation Board context 
but some of the most peculiar forms are put on my desk 
which patients ask me to fill out. I know perfectly 
wedloif efit it out herisegoing to lose’ his job andi 
peintsthisneutitoshim’ thats if~L fill out: this formphe 
will lose his job. He doesn't seem to care and this 
bothers us. We would expect the public to be a little 
more interested in what is going on and strangely enough 
they seem to be very little concerned about what we tell 
insurance companies just as long as they get a cheque. 
This puzzles us and we are really far more concerned 
about it than any other group, about this third party 
and whether this is confidential information and so forth 
All I can say is that it concerns the doctors more than 
it does the patients. 

MR ESTEY: In the context of the 
Compensation Board when you are asking a patient if he 
has any prior history with this, does this raise a 
conflict of interest and duty in you that you don't say 


to the patient, "Now, what you say will be put down here 
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and read for and against you by some stranger"? Doesn't 
this @ve rise to practical reporting problems? 

DR. MELVIN? Ne, sir. If I get a 
patient with a backache problem, let us stick to that, 
and I say to him, "Have you ever had a backache before?", 
and the ®invariably ‘says;""Oh, nes nothing at. ali" I"say, 
"Now, before we go any further, are you sure, did you eve 
tell a doctor about a backache, were you ever in hospital 
and tell anybody about a backache? It doesn’t matter if 
you had a backache every day in your life and you hurt 
yourself yesterday we take it from there.” If make it 
very clear’ to them that getting compensatior for a 
back injury does not extend to them proving they never 
had one before. I am very careful to protect the patient 
because some of them forget that they have had backache 
and have told someone. Where you suddenly discover in 
the middle of it, "I never had a backache in my life 
except this thing that happened on Tuesday”, and suddenly 
they are telling you what chiropractors told them, so it 
is obvious and you point out to them. Firstly I try and 
ensure that the patient in hisown interests is piving 
a certifiably correct story and I will go back to him and 
say, "What are you doing with chiropractors if you never 
had a backache?”, "Well, just a little thing”, so I put 
it down, "Has from time to time had a little twinge, 
nothing approaching his present situation". This is my 
approach to many of these people and I do it and many of 
us do, to protect these people against their own 
forgetfulness. 


MR. ESTEY: I take it the Medical 
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Association position is that the doctor's report form is 
acknowledged and known at the time you are making it out 
to be the basis upon which the whole process of 
adjudication; is built. That-is where you start. 
DR. MELVIN: This would not be my 
understanding of the form, It is filled out for the 
basis of treatment and the adjudication about whether 


the compensation is going to be responsible at all or 


to what extent is based possibly in part on that, but 
very largely on other evidence. 

MR. ESTEY: ¥o0u don't have that in mind 
as a doctor when you fill out the report, you have in 
mind the medical treatment. 

DR. MELVIN: Yes, and you are also 
trying to be sure there is an accurate accounting of what 
goes on. For example, with a backache we try to get 
the man to tell us exactly what happened. "What were 
you lifting, how long have yu had it?". We need this 
information to support his claim, we can help him by 
getting him to give us these complete facts. 

MR; ESTEY: You get him to give you 
that not to help the alternative treatments of the back, 
but to help the man with the Board? 

DR. MELVIN: Verify his case and also 
to help the Board, so to that extent we are not trying 
to adjudicate responsibility. 

MR. BOTHYs But you. don't make your 
report with a view to protetting the fund, if I may use 
that word, or assist the person to get something out of 


the Board: You are doing it for the purpose of treating 
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the man and also assisting the Board if necessary. 

DR. MELVIN: That is right, and 
theoretically we should be totally unbiased which is 
impossible in human life. 

MR. ESTEY: Thank you very much, Doctor. 

THE COMMISSIONER: Thank you, Doctor. 
If you wish your associates to have something to say 
arder lunch, you can proceed on that basis. 

We will adjourn now for one hour's 


time, 


===-At one o'clock p.m. the hearing adjourned until two 
o'clock p.m. 
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===0n resuming at two o'clock p.m. 


THE COMMISSIONER: Have you finished, Dr. 
Meivin? 

DR. MELVIN: Yes, we wish to rest our 
case on this point. 

THE COMMISSIONER: Thank you, fine. 

MRe BSTEYSfhank= you. very much; Doctor. 

Mr. Commissioner, this morning in going 
through the list of briefs which dealt with this appeal 
question, ‘the rirst *iteme@on* our list of topics tobe 
discussed, I called upon only those who made an express 
reference to the appeal procedure in their brief. The 
Canadian Manufacturers’ Association, however, have some 
views on the appeal procedure which are obliquely 
mentioned in some of their topics and one of their 
gentlemen spoke to me today and asked if they might be 
heard on this appeal procedure. With the Commissioner's 
approval I would ask that the Canadian Manufacturers’ 


Association come forward now. 


=a 


THE COMMISSIONER: It will be possible 
if something turns up throughout these hearings which 
you wish to make a further =---you can make written 
submissions,in any event, at the end of the hearing if 
there is something you want to add to what has been said 
or something you want to say to elucidate what has been 
said, but apart from that if there is anything which 
you are able to contribute there is no reason it should 
not be done as we are doing it now. If anyone has any 


comment to make on a particular subject, that will be 
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MR. ‘OLRVERG: I tam We. gis "Ol iver. 
representing the Canadian Manufacturers' Association. 

As we mentioned in our brief, we made 
no comment about the appeal procedure of the Workmen's 
Compensation Board, particularly in view of the changes 
that have been made this year and we feel that in 
principle the appeal procedures that have been outlined 
tothe Board are sound and really there has been no 
opportunity to evaluate their effectiveness. We do feel, 
however, that they should be given a fair trial and we 
would prefer not to revert back to the previous method 
of appeals with the Board and that the present method 
should be allowed to persist for some time. 

We have some concern, although no direct 
experience, that between the review board and the Board 
itself the evidence that has been submitted at one 
level does not seem to be available to the Board and that 
the Board considers the case starts off again from a 
fresh start and it seems’ to us that the evidence on which 
a decision has been based at one level should be made 
according to the Board. 

The only other question we have is that 
we would support the idea that there would be a method 
whereby you can appeal to the courts simply, on a matter 
of law relative tothe Board's decisions. 


Those are the only comments we have at 


MB. ( ESTEY: «Mr, Oliver, what is,the 


incidence of employer participation in these appeals, 
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1 have you any idea? 

2 Mk.MOLEVER:* ‘No I-can't really say. 

2 As we mentioned in our brief on another subject which 

4. comes, I think, under the definition of what is an 

5 accident there is this consensus of area that an employer 
6 who appeals a decision is concerned about his labour 


7 relations impact by being in an appealing situation and 


8 we are concerned more with the definition of an accident, 


9 So we don’t find ourselves in that position rather than 
10 the appeal process itself. 

11 MR. ESTEYs Then, on the other action 
12 taken by the Board which affects the employer such as 
13 assessment rating, allocation of a specific employer to 


class or a sub-class to a main class or in apportioning 


ay 
a 
> 


15 the burden of the compensation payment between two 
16 employers does the employer group take the position on 
17 that that those decisions by the Board should be subject 
to some kind of an appeal either within the Board or 
19 outside the Board on behalf of the employer? 

MR. OLIVER: I don’t think we can take 
an association position, but we certainly have discussed 
this at lunch today and we recognize this problem. 


We do feel, however, a decision has to be made at some 


= 


level and the most important thing about the Workmen's 
Compensation Act and all of its operation that we see is 
that it be a practical method of making sure that the 
collective liability of the employer is taken into 
account and that the employee who properly should be in 
receipt of compensation gets it quickly, efficiently and 


expeditiously, so anything we can do to make the wheels of 
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justice turn more quickly, the better off we are, 

If we have a questionof employers 
appealing the Workmen's Compensation Board decisions as 
to what assessment they should have, we can't see a great 
number of these happening and this would interfere, we 
feel, with what the Board's purpose is. So we feel that 
the Board itself is able to make these decisions. 

Mig VESTRY Soro Leave cituto, act tasiean 
administrative body and not part of a greater operation 
simply to appeal to somebody else. 

MRia OLIVER: That ise right:. 

MR ESTEY > Thank yow, Wr. Olivers 

The next brief with which we would like 
to deal is that of the Ontario Mining Association. The 
Association has, Mr. Commissioner, some difficulty in 
the timetable and the availability of witnesses and I 
suggest that perhaps they might speak to the Commissioner 
about that andcetermine what we are going to do. 

MR. PERRY: Mr. Chairman, my name is 
Perry, I am the Executive Director of the Ontario Mining 
Association. I was speaking to Mr. Estey earlier. We 
had expected to support our brief with witnesses to speak 
on the various’ aspects of it. Most of our witnesses, of 
course, are closely associated with the mining industry 
which is somewhat remote from Toronto. Some of them are 
unable to be here or were unable to be here today and it 
is not too certain how soon we can get all of them 
together anywhere. However, one of the witnesses who we 
asked to speak on the matter of appeals will be in Toront 


on Wednesday afternoon and I would like very much if he 
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1 could speak on that subject at that time. 


(4 THE COMMISSIONER: Speak on what? 
5 MR. PERRY: Appeals. 
4 THE COMMISSIONER: Well, we will still 


5 be working this week, and if he is available I don't 
6 think there will be any objection to hearing him. 


7 MR. PERRY: I also planned on talking 


8 about claims and adjudication. I have been in touch 
9 with the man whom I felt would speak on this subject and 
10 he can try to be in Toronto and I will know later on this 


11 afternoon whether he can be on Friday morning. 


12 THE COMMISSIONER: On what morning? 
13 MR. PERRY: On Friday morning. 
14 THE COMMISSIONER: We might not be 


15 sitting on Friday morning. 

MR. BTEY: We couldn't deal with them 
both on Wednesday, I suppose? 

MR. PERRY: Unfortunately, the Minister 
of Labour is conducting =<-— 

THE COMMISSIONER: Well, if we are 
able =-= I mean if we conclude the work that has been 
assigned for this week earlier in the week we have other 
work to do and we won't call aispecial hearing in order 
to hear your witness on Friday morning, I would think. 
So you will just have to do the best you can. It may 
be necessary to put him at some future time when the 
Board is sitting and we will still make a note of it in 
connection with this matter that is being discussed 
today, but I don't think I can promise any more than 


that. 
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MR. PERRY: I can*understand that.” I 
could speak on some of these subjects from hearsay, mt 
if I am asked to support it with detail or some case 
history I am not competent on that point to dispose of 
it, whereas these men I had in mind have been dealing 
with these problems firsthand, and speak authoritatively 
on their various aspects. 

THE COMMISSIONER: Well, the only thing 
I suggest is that on the matter of appeals you will 
definitely have somebody here on Wednesday. 

Mi. (PBBRYO Yes. (sir. 

THE COMMISSIONER: It might be, you see, 
that there are other people who are interested in this 
particular thing who only want to come forthis one thing 
and we can’t keep calling these people back and forth 
every time that somebody wants to deal with this 
particular subject. If you can do that on Wednesday 
and then you will have to let us know beforehand when 
your other man is available and 2f that is the case we 
will notify certainly some of the interested parties, 
for instance, I imagine that some of the unions connected 
with your work would be interested. We might try to 
notify them. 

MR SYRERRY Thankieyob ssa? 2 

MR. ESTEY: Thankyou, Mr. Perry. 

Ontario Municipal Association. The 
Ontario Provincial Conference of Bricklayers, Masons and 
Plasterers. Provinciai Building and Construction 
Trades Council of Ontario. Provincial Federation of 


Ontario Professional Fire Fighters. 
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MR. HOTHERSALL: Your lordship, Mr. Estey, 
gentlemen, I ai one of the Peotone that Mr. Estey referred 
to this morning as desirous of returning to the good old 
days. As a fire fighter I want to assure Mr. Estey that 
we don't want to go as far back as the horses. I have 
prepared quite a lengthy brief here and I am not fully 
conversant with the Workmen's Compensation Board as such 
and what I would like to do is read the brief in total 
and then read a communication that I sent out to our 
officers some time ago as a result of your attitude of 
October the 16th. 

THE COMMISSIONER: You can present it 
in any way you see fit. 

MR.HOTHERSALL: My name is Hcthersall, 
pecretary of the Ontario fire Fighters, Lf wild start 
with the introduction here, it is just a short one, but 
the second paragraph of the introduction ties in with 
the thing now. Have you a copy of our brief? 

THE COMMISSIONER: I have a copy of it. 

MR. HOTHERSALL: Introduction 

The Provincial Federation of Ontario 
Professional Fire Fighters wish to express their 
appreciation of having the opportunity of presenting 
this submission to you. As a Federation whose entire 
menbersnip, Lor alvpractical purposes, is covered by 
the provisions of the Workmen's Compensation Act of 
Ontario, we think that the general principles enunciated 
by the Royal Commission setting the Act into operation, 
were well founded, in that this is only the third time 


the Act has Ben reviewed by a Royal Commission since the 
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commencement of the Act some 50 years ago. Neither of 
the first two Royal Commissions were confronted with 
briefs from either Labour or Management opposing the 
adjudication system as was originally adopted by the 
Ontario Legislature in 1914, 

The absence of any complaints from the 
employer or employee side as to the System of adjudicatio 
as was in effect prior to 1965, is some evidence of the 
lack of dissatisfaction in the Act itself. We are of the 
opinion that the principle of the Act is good, in that 
it purports to provide protection for the injured workman 
without undue delay. It is considered, however, that 
some revision is indicated to insure that the Act serves 


the purposes for which it was intended and designed. 


Appeal System 


Our Federation is opposed to the new 
System of appeals introduced by the Ontario Workmen's 
Compensation Board in March,1965. There is a general 
feeling that the new system is needlessly complicated, 
time consuming and introduces a degree tof formality in 
dealing with the Board, 

It is our contention that this was 
never’ contemplated by the designers of the Act initially 
and against which warnings were sounded on each occasion 
of review of the Act and its administration. It is our 
submission that the introduction of the Appeal Tribunal 
hearing involves great hardship for the workman and 
almost invariably requires him to procure legal counsel 


or other representation. There is a distinct "courtroom" 
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1 atmosphere with the new Appeal Tribunal, involving 

2 summaries of evidence before the hearing. These contain 

3 professional medical terms completely foreign to°all but 
4 qualified medical practitioners and most confusing ‘to the 
5 workman, 


6 When the late Chief Justice Sir William 


7 Meredith was drafting the Act he said one of the chief 

8] purposes was to get rid of the "nuisance of litigation", 
9 His Lordship envisaged a system free of legal 

10] ‘technicalities and formalities. His Lordship enunciated, 


11 among others, one basic fundamental respecting workman's 


12 compensation which we believe is worth repeating to this 
13 Royal Commission, namely; that the Board should include 
14 one who has a thorough knowledge of the problems of 

15 working people and the hazards of industrial employment. 
16 It is our contention that His Lordship's 
17 wisdom and foresight has been abundantly demonstrated in 
the years following the first Royal Commission report to 
19 the Ontario Legislature. Until the recent amendment, 
introducing the Appeal Tribunal, the Board was readily 
accessible to the employers and the injured workman; 

the employers, injured workman or his representative 
having had ready access directly with the Board Members. 
This we consider a basic and fundamental requirement, not 
with the intention of influencing or altering decisions, 
but rather to secure additional information respecting 
Sections of the Act, or the facts of the case at hand, 

to permit a proper decision as to whether or not a claim 
is justified. 


The Royal Commission respecting the 
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Workmen's Compensation Act by the Honourable Mr. Justice 
W.D. Roach who reported to the Legislature in 19525 
studied in detail the Board's appeal procedure and the 
need for availability of Board Members to employers, 
injured workmen and their representatives. The following 
is a direct quotation from this report which leaves no 
doubt as to His Lordship’s opinion in this respect. 
"Labour and management dis= 

agreed on other matters but they 

were unanimous on this, namely, 

that there should not be even a 

limited right of appeal to the 

courts. The Act has always 

prohibited any appeals to the 

courts and when, after thirty-five 

years” rexperience invits operations, 

these two groups, being the ones 

most vitally interested in its 

operation, are unanimous on this 

question, it would be folly to 

even think of making the suggested 

change." 

Both Mr. Justice Middleton and Mr. 
Justice Roach examined this phase of the Board's 
operations in a most critical manner, since representations 
were made to both Commissions that "justice" was not 
being done resulting in the rights of the workman being 
jeopardized. It is considered something more than 
significant that neither of these learned Justices saw 


fit to recommend any change whatsoever in the existing 
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procedure, 

Much publicity has been given to the new 
appeal procedure as outlined by the Chairman of the Board 
He contends that this new system is necessary to ensure 
that justice is done, that workmen know their rights and 
the said new system will be much more efficient. In our 
opinion this is directly contrary to the facts, 

In the years prior to March, 1965 the 
Claims Officer handling the initial adjudication of a 
claim sized up the situation on the basis of reports 
then in his possession and determined whéther he felt 
a clearer medical diagnosis should be obtained and if so 
this was immediately referred to the Board's Medical 
Department which made the necessary arrangements. If it 
was considered there was a difference in medical opinion 
of certified medical personnel of equal standing then 
the file was forwarded to the appropriate Board division 
for the appointment of a Medical Referee as provided 
by the Statute. If the Medical Referee was of the 
opinion that the conflict of opinions of the Medical 
Personnel could not be readily resolved by mail or 
teléphone, he immediately ordered a local investigation 
by ‘a.member-vof the Board's investigation staff. All of 
these procedures were carried out within a matter of 
days. 

If, however, there was sufficient 
information on the file to satisfy the Claims Officer 
that he workman did not have entitlement under the Act, 
then the file went immediately to a committee of three. 


These were senior claims specialists with years of 
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experience with te Board who sat in review on the decisio 
of the claims adjudicating group. 

This committee of highly skilled 
personnel reviewed all aspects of the Claim-and if in 
agreement that some further action Should be taken to 
ensure that a workman was not deprived of his entitlement 


the claim was referred back to the Claims Adjudicating 


Officer with directions for the further actions to be 
carried ,out «If, however, they agreed that the evidence 
clearly showed the workman did not have entitlement to 
benefits, the claim went back to the inithl adjudicating 
officer to send out the appropriate notices, This was a 
continuous file movement with the review in most cases 


being conducted within a matter of hours after its 


handling by the Claims Officer, 
if the workman felt he had been unjustly 
dealt with it was only necessary for him to write to the 
Board requesting a review oy the Board or its Committee. 
The workman was advised and. knew wherein his claim had 
failed, whether on medical or non=medical grounds. 
Under the present or new system the 
Claims Adjudicating Officer must make his decision on the 
basis of the information on the file at the time he 
handles it. A written notice is then forwarded to the 
workman advising him that he may appeal the decision if 
he writes setting out his reasons to the Board's Review 
Committee. After he has written to the Review Committee 
and it has reviewed the file it must communicate its 
decision to the workman in writing and advise him that he 


may have a summary of evidence if he so desires and that 
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1 he may appeal to the Appeal Tribunal. Naturally the 

2 workman must again write asking for a Summary of evidence 
3 because up until that time he has no idea why his claim 

4 failed and specifically whether it did or did not come 

5 within the provisions of the Act on medical or non-=medica 
6 grounds. He must the review this highly technical 


7 medical summary,analyse it and consider his position and 


8 attempt to set out his reasons for requesting a hearing 


9 before the Board's Appeal Tribunal. His task is a 
10 formidable one and he is completely unable to understand 
11]| why his claim was rejected or what he should do about it. 


12 We would refer your Lordship to the type 


13| of medical summaries sent to the workmen. These appéar i 


14] Hansard, June 20th, 1966. 


15 "Examination of left lower 

16 extremities reveals that he has 

7 good quads. There is evidence of 
18 slight weakness of the peroneal 

19 muscles as well as dorsal flexors 
20 of his foot and posterior tibial as 
1 well. He has definite decrease 

22 sensation particularly over the 

23 medial aspect of the joint line 

4 and distally where he had previous 
5 skin grafts. He has decreased 

6 sensation along the L5 distribution 
27 and also along the Sl area. He 

28 feels that this decrease in 

29 sensation particularly over the 

30 lateral part of this leg has 
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increased since the examination 

by Dr.=-- This is particularly true 
to light touch, pin prick and deep 
pressure, Vibration senses are all 
active and equal. 

"I feel that there is considerable 
element of pain and weakness in his 
left leg likely due to the original 
trauma, This may be in the nature of 
muscle weakness or causalgia which 
is difficult to pinpoint or explain 
objectively. There is an element 
of low back strain with evidence 
of pain along the sacroliac joint 
which could be possibly accounted 
for due to previous injury. 

"Having not seen this man 
previously I do not know the extent 
of increased numbness and peripheral 
nerve root symptoms he is now 
having as compared to his past 
physical findings. He does have a 
definite decrease sensation along 
the L5 distribution and somewhat 
in the Sl area. Decreased sensation 
in the skin graft area and distally 
is quite obvious. 

"Xerays showed a large amount 
of spurring of the lumbar vertebra. 


The L5/S1 disc was thinned and the 
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IV foramina at this level were 


congested. There were also 

: changes at L4/5, The spurring 

z occupied most of the lumbar spine. 

: A diagnosis of lumbo sacral strain 

3 was made on the basis of old 

“ degenerative disc disease, and 

° osteoarthritis of the spine.” 

; If the Appeal Tribunal rejects a claim 
10 after the hearing, the man must write asking for a copy 
11 of the evidence of the hearing. If he is fortunate he 
12| may be able to complete his first hearing within eight 
13 to ten weeks following the accident. The workran is 

14 certain the summaries are loaded against him, not only 
15 because they are composed in highly technical medical 
16 


terms but because he feels they contain only the facts 

17 which support the rejection of his claim, 

18 It is to the Board's credit that since 
19] 1915 up to early in 1965 it carried on the administration 
20|| of the Act in an informal manner, devoid of legal 

21] formalities and the workmen whether organized or 

22 unorganized, knew their claims failed because of medical 
23] or non=medical reasons. The workman also knew that a case 
24|| before the Ontario Workmen's Compensation Bcar was never 
25|| closed and could be reviewed by merely writing a letter 
26 to the Board. In this connection it is appropriate to 

27|| reproduce an information sheet circulated by the Board 

28 || some number of years ago. Organized labour in Ontario 

29|| has taken very little issue with the program as set out 


30) here. 
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No courts 

2) No technicalities 

3) No lawyers required unless the injured 
workman himself desires such Counsel 

4) No private insurance 

5) No waivers 

G) No assignments unless approved by the 
Board 

1) No closed cases 

8) No protracted delays 

9) No medical controversies 

10) No limit to time or amount of compensa= 
tion up to maximum annual salary 

41) No limit to time or cost of medical aid 

1.2") No failure of compensation because of 
employer’s default 

13) No contributions by workmen 

14) No adversary relationship between 
employer and employee 

15) No commissions 

16) No profits 


We have noted in Hansard, June 20th, 
1966 that the Honourable H. L. Rowntree read a prepared 
statement to the Legislature which went to some length 
to quote Sir Guy Powles, Ombudsman for New Zealand and 
Mr. Justice Tysoe of the British Columbia Court as 
supporting the new system. Neither of these eminent 
persons made any contact, to our knowledge, whatsoever 
with any of the Labour Organizations in this Province. 


They had at best an extremely limited 
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opportunity to examine or assess the system and presumabl 
were quite unaware and uninformed of the dissatisfaction 
which was to manifest itself among Labour Organizations 
respecting the new system. 

Your lordship, we appeared here on 
August the 16th and at that time we understood that 
you would be hearing the briefs in toto in alphabetical 
order. 

THE COMMISSIONER: That was my then 
intention, 

MR. HOTHERSALL: I realize that, but 


since you changed that I wrote a letter to our officers 


of the Federation of Fire Fighters which I would like 
to have read into:stheirecord. Now, I sent them a copy 
of the brief, but I wrote this since you changed the 
things infact, immediately after 1 received the notice 
on September the 15th. You sent a notice on September 
the 14th that you had changed the type of hearing from 
briefs to topics, so I wrote this the next day and sent 
it to them and I would like this read into the record. 

THE COMMISSIONER: What is the purport 
of it, Mr. Hothersall? 


MR. HOTHERSALL: Well, it advises our 


reasons for opposing the appeal system and also gives 
the reasons to our officers taking recourse to courts. 
THE COMMISSIONER: I don’t want to 
exclude anything. In other words, it is a continuation 
of your submission and your reasons? 
MR.. HOTHERSALL&» tY¥es, sltris. 


THE COMMISSIONER: All right. 
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Terente, Ontario 
MR. HOTHERSALL: It is four pages. 
THE COMMISSIONER: I don't want to 
exclude anything that is relevant and if you are not 
calling anyone on this I suppose it is relevant. 

MR. HOTHERSALL: By way of an 
explanation, your lordship, I wrote a letter to our 
officers early in September eending them this brief. 
When they changed it to subjects, then I wrote to them 
explaining that you had changed from hearing the whole 
brief to the subject and the subject matter here is 
relevant to the situation at hand. 

"On June 20th, 1966 the Provincial 
Government, by order=in-council, 
appointed The Honourable George 
A. McGillvray a Justice of Appeal 
of the Supreme Court of Ontario to 
inquire into, report and make 
recommendations concerning The 
Workmen's Compensation Act on 
subjects other than detailed 
administration. Also incorporated 
Into ‘the frame ‘of reference: is 
'that said Commissioner shall have 
the power of summoning any person 
and requiring him to give evidence 
on oath and produce such documents 
and things as he deems requisite 
for the full investigation’. 

"The Provincial Federation of 
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has prepared a Brief and have filed 
it with Mr. Justice McGillvray a 
copy of which is enclosed herewith 
for your information. 

"At the preliminary hearing 
held August 16, 1966, it was 
announced that organizations, 
federations, associations, etc,, 
submitting Briefs on the subject 
matter, would be called before 
the Royal Commissioner in an 
alphabetical order, On September 
14th, 1966 a Notice was posted 
to the effect that hearings 
before the Royal Commissioner 
would resume on September 26th, 
1966 and that 'It hes 10w been 
decided that all submissions 
relating to a particular topic 
will be considered at the same 
hearing. ' 

"In this connection two of 
the topics on which we wish to 
speak will be taken up on this 
date; Appeals on questions of 
law to the courts and Administrative 
appeals within the Board structure. 

"The Federation is opposed to 

the new Appeal Tribunal hearing 


as well as appeals to the courts. 
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Terente, Ontario 
I will give a further explanation 
for our position which does not 
appear in the formal Brief, 

"In March, 1965 a new system 
of appeals was introduced at The 
Workmen's Compensation Board for 
the adjudication of rejected claims. 
At that time the 'Appeal Tribunal! 
was authorized and formed to hear 
and pass judgment on claims for 
compensation which had been 
rejected by the Review Committee. 

"Eteis, our: contention thatethe 
"Appeal Tribunal" introduces a great 
deal of formality which causes 
delays. The workman is referred 
to as the appellant, his trade union 
representative as counsel and the 
presenceroft ajbrourthreporter’ the 
swearingudnt ofivalds partiess;athe 
question of proper evidence, sub= 
stantiates our opinion, 

"The second basic reason we 
oppose the introduction of the new 
appeal system is that the three 
Board Members (Chairman, Vice= 
Chairman and Commissioner) are not 
atriLiberty to-discuss a rejected 
claim with the workman or his 


representative, on the basis that 
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this may cause some bias, on his 
part, ‘inethe final adjudication’ of 
the claim should it finally reach 
the Board. 

"The Workmen's Compensation 
Board of Ontario is the only Board 
of its kind in Canada where neither 
the workman nor his representative 
have direct access tothe Board 
for a discussion of a claims problem, 
In the 50 years of operation of 
the Workmen's Compensation Board 
af Ontario; ipricr : torthebintroduaction 
of thet" #ppeaisiTribunal’s both 
labour and management had the privilege 
of discussing a rejected claim with 
the Board Members. We have presumed 
that this was a satisfactory 
arrangement for both sides, inasmuch 
as the question was never raised 
officially by either side at the two 
previous Royal Commissions of Inquiry 
by Mr. Justice Middleton and Mr. 
Justice Roach, into the operation 
of the »Act. 

"The Federation is of the 
opinion that the Members of the 
Workmen's Compensation Board and 
especially the labour appointee, 


should be free to communicate with 
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the injured workman, his representative 
or his employer on the matter of a 
réj ected "claim: 

"Subsequent to the Royal Commission 
of Inguiry into the Manitoba Compen-= 
sation Act’ (1958) by Mr. Justice 
Turgeon, a full-time three=man 
Commission was created. At that time 
Premier’ Roblin insisted that 
the prime requisite for the person 
on the commission representing the 
working people was that he be 
available at all reasonable times 


to meet with union leaders, any 


representatives of injured workmen 
and with injured workmen themselves 
so the proper atmosphere could be 
created for the administration of 
the Act and to ensure the working 
people of the Province that they 
were not dealing with a bureaucracy. 
"The Federation is of the 

opinion that the Workman's 
Compensation Board should have the 
final’ say with respect’ to-a rejected 
cCiaim;:- leaving no: recourse for the 
workman to appeal to the Courts. 

"On February 17th, 1965, I wrote 
tolall Officers-and affiliated Local 


Unionsi stating ini pantse "in 
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the province of Ontario, there has 
been,from time to time, some agitation 
to give the injured workman the right 
to a further appeal through the 
courts. This was to nullify what has 
been termed as the ‘arbitrary powers 
of the Workmen's Compensation Board', 
The proponents of this argument claim 
htcisToniy faireandsequitablerthat 
the injured workman should have 
recourse to the appeal procedure 
provided by the law.' At this same 
time I enclosed a speech a portion 
oftwhiehsthesDaidy Journal seLes 
Angeles, California reported as 
having been made by Ben Narvid when 
he addressed the Hollywood Bar 
Association. (Copy of Federation 
letter and speech attached hereto) 
"To further our views on this 
matter I refer you to a report of the 
Gordon Commission of 1959, when 
they had this to say on page 76 of 
their Report. ‘We agree with the 
findings azofreMireudJustice Roach 
following his inquiry into the 
operations of the Workmen's Compen- 


sation Act in 1950, that appeals to 


courts should not be permitted’. 


"Besides the inconvenience and 
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the loss of time, the amount of 
money paid to the workman is 
greatly reduced when you introduce 
the right to sue through the courts 
for*conpensavion Clitization)- 

"It has been reported that 
in the Province of Ontario the 
workman receives approximately .90¢ 
out of every assessment dollar, 
whereas in the United States the 
average the injured workman receives 
is in the neighbourhood of 45 cents 
from the assessment dollar. The 
litigious features of the American 
jurisdictions are the prime reason 
the workman gets so little from the 
assessment dollar. 

Mein the District’ of Columbia 
the cost furviezat services, It 
approved by the Commission, becomes 
a lien against the workman's award. 

"Tn Michigan the lawyer is 
entitled to 25% of the award and it 
becomes a lien against the award and 
if the lawyer submits a bill in 
excess of 25%, amount of the excess 
must be approved by the Commission 
before it becomes a lien against 
the man's award, 


mein’ Mississippi, the legal’ fee 
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becomes a lien against the workman's 
award. In this State the lawyer can 
charge the workman only 25% of the 
award. However, should the case 
process through to the Superior Court 
of the State, there: is no limit on 
the amount the attorney may charge, 
and this becomes a lien against the 
man's award. 

"Tn Maine, there are no limits 
on what the attorney can charge. 

"*Tn NewsYork, providing the 

_Board' approves the amount of the 
lawyer's fee, it becomes a lien upon 
the award. 

"In Maryland and Pennsylvania, 
the attorney's fee becomes a lien 
against the award of the workman. 

"In Tennessee, the fees are 
subject to the approval of the 
county judge or other court, and 
are limited to 25% of the award to 
the workman. 

"In Texas, the attorney can 
charge a straight 15% of the award 
and if the case is settled by a 
court, then he is entitled to 30% 
of the award. 

"The foregoing are some of the 


reasons the Provincial Federation of 
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Ontario Professional Fire Fighters 

is opposed to any procedure which 

would allow the workman the right 

of appeal. to the -court.s; 

"Sincerely and fraternally yours, 
"Fd Hothersall 
"Secretary." 

Now, if your lordship would bear with me for’ one minute 
with respect to appeals to the courts the Federation, or 
I myself, wrote to our affiliated locals that we were 
opposed to any appeals to the courts. I won't read this, 
but I took this cutting, if you have it, and I would like 
co Tile Lt with, you, Sim, without having it mneadvinto 
the record. 

THE COMMISSIONER: Yes, you can do that. 

MR. HOTHERSALL: I would just like to 
read the letter into the record that I wrote on 
February the 17th, 1965 just to show that we did not 
just dream this up, our proposition to the appeals 
procedure. 

THE COMMISSIONER: Is this the thing 
you were just asked to file? 

MR. HOTHERSALL: I asked to file a 
further one, sir. 

THE SECRETARY: The quotes are referred 
to in the letter, .1 think. 

THE COMMISSIONER: Oh, yes, all right. 

MR. HOTHERSALL: "I. am enclosing a 

reprint of a newspaper story which 


appeared in the Los Angeles, California 
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Terente, Ontario 
Daily Journal on February 3rd, 1965 
(Gipe Dagses005) 

"The speaker is a member of 
the Industrial Accident Commission 
and was addressing the Hollywood 
Bar Association. It would appear 
by the article that Mr. Narvid- was 
making three points’ for“his~ audience. 
oe) That it is a‘ lucrative practice 
to represent injured workmen in 
compensation claims before the 
Commission. 

i That recourse to the due 
process of the law should be main- 
tained for the workman, against a 
suggested system of Workmen's 
Compensation which would be unen= 
cumbered and expeditious. 

ta) How to get a client and the 
pitfalls to guard against in some 
claims. 

"In the Province of Ontario; 
there has been, from time to time, 
some agitation to give the injured 
workman the right to a further appeal 
through the courts. This was to 
nullify what has been termed as 
the ‘arbitrary powers of the Workmen's 
Compensation Board’. The proponents 


of this argument claim it is only 
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1 fair and equitable that the injured 

2 workman should have recourse to the 

3 appeal procedure’ provided by the law. 
4 "The Workmen's Compensation Act 

5 inrt he Provinee*of79ntariopis not 

6 perfect; butynitais by farcaabetter 

7 piece of legislation than- its counter- 
8 part insa ‘number’ of: other; jurisdictions 
9 the Federation has examined. Despite 
10 some of its inadequacies it does 

11 provide, what it was designed to do; 
12 maintain an income for the injured 

13 workman. 

14 Migbringothis: toc yoursattention 

15 with a view to giving you some 

16 evidence as to tne need for watching, 
7 the adjudication aspect, of our 

18 Workmen's Compensation Act, and the 

19 need to maintain its general form. 

20 "Fraternally yours, 


"Ed Hothersall, Secretary." 

That condludes our submission. 

MRowESTEYs« Covudd youitellisthe 
Commissioner so that we can have some idea of the 
organization you are speaking on behalf of Now many 
members you have in the association? 

MR. HOTHERSALL: We are a Federation 
made up of 75 local unions. We have 5,400 members in 
the Province of Ontario and I have presented this brief 


on their behalf. 
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MR. ESTEY: Are you affiliated with the 
Ontario Federation of Labour? 

MR. HOTHERSALL: Yes, we are. 

MR. ESTEY: You mention a couple of 
things in your brief which I would like to get your 
expanded views on perhaps. You mention in the opening 
of the discussion about your appeals views that there 
was apparently no expression of dissatisfaction with 
the Act as it formerly stood. Would you tell us upon 
what you base that statement? 

MR. HOTHERSALL: ei icanigustebase) ateon 
the representatives appearing before the Ontario 
Federations and Labour Conventions. 

THE COMMISSIONER: You were not included 
in the Act prior to the previous investigation, were you? 

MR. HOTHERSALL: Yes, we were, 

THE COMMISSIONER: It was the volunteer 
firemen. 

MR. HOTHERSALL: Yes, the voluntéer 
firemen. Why I say that, Mri Estey, .is’thatethe 
delegates to the Ontario Federation convention brought 
upiseveralwumattersgubutrtherggeneral procedure, >this 
general appeal procedure was never challenged. 

MR. ESTEY: That is what I wanted to 
know. Then you say that the introduction of the appeal 
procedure involves, to use your words, very great 
hardship for the workman and so on. Can you expand upon 
that and tell us the nature and the degree of the 
hardship you have in mind? 


MR. HOTHERSALL: I have very few cases 
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to-recall: 

MR. ESTEY: It is not so much the cases, 
it is the type of thing’ that: you Saywresuaits*from-this 
appeal which in effect is a hardship on the workman. 

| MR. HOTHERSALL: In the first place, the 
workman gets a summary of the evidence before the 
review committee, To go’before the appeal tribunal he 
has to give some further evidence to get the case 
eesore the appeal tribtinal and it is just-in this area -— 

MR. ESTEY: That puts him to expense? 

MR. HOTHERSALL: Well, he has to have 
a representative. 

THE COMMISSIONER: Is that correct that he 
is only allowed to go before the appeal tribunal in the 
event of new evidence? 

MRs “ESTEY se9gBut the hardship there in 
any event is expense? 

MR. HOTHERSALL: Yes. 

MR. ESTEY: And I suppose delay? 

MR. HOTHERSALL: I only have two or 
three cases I can recall, but there was some substantial 
delay in two 6f them, trying to get a hearing before the 
appeal tribunal. One started in April and they had the 
hearing on the 3rd, of September.» Now, this is quite a 
lengthy delay. 

MR. ESTEY: Was there a re-examination 
by doctors in the meantime? 

MR. HOTHERSALL: There was, yes. 

MR. ESTEY: Then on the question of 


evidence we want to get your thoughts on this. On the 
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question of the evidence you say that one of the 
problems is that the Board give the workman a summary of 
the medical report and that this is written in medical 
language and is very confusing and he doesn't understand 
it and so on. Do you remember that on page 2 of your 
brief? 

MR. HOTHERSALL: I took that right out 
of the Hansard transcript, the Hansard of June the 20th, 
1966. 

MR. ESTHY: Well, wherever you got “it 
LeomochiLstass part tofty our*brief “and <i. just want to know 
what you mean by it. What troubles me is this, that 
the medical report which is confusing to the workman 
and gives difficulty to him if“he wishes to go on and 
appeal is already in the record of the Board and 
presumably is part of the reason why the Boaxzd did 
whatever it did and that therefore the man is appealing 
from this action, but I don't follow why the idea of 
giving him an appeal is a bad thing just because he has 
found out what the medical report is. Can you explain 
that? 

MR. HOTHERSALL: Well, we are of the 
opinion that the way the Board functioned before seemed 
to be better for our people generally than the appeal 
tribunal as it now functions. We were quite satisfied 
with the adjudication of the claims, we had very little 
problems with it, and the only persons who were denied 
compensation were those people who were not entitled 
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MR. ESTEY: Under the old system I take 
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it occasionally the workmen lost out. 

MR. HOTHERSALL: The odd one, yes. 

MR. ESTEY: And they lost out because 
whoever reviewed their file read the medical report that 
you are talking about and read the rest of the 
circumstances and decided for some reason that 
compensation should not be paid or should not be paid 
in the volume that the workmen wanted. 

MR. HOTHERSALL: Yes. 

MR. ESTEY: Would you explain to the 
Commissioner how. that disagreeable situation viewed from 
the workman's point of view was dealt with under the old 
system to his satisfaction but is not dealt with to his 
satisfaction under the new system? 

MR. HOTHERSALL: Under the old system 
the man knew he didn't have a right to an appeal. Under 
the review committee they reviewed the claim and then, 
of course, if you wished a further review you could get 
a medical referee: and then possibly take it right up to 
the Board itself. But the man knew that once the Board 
had rules on it, then he had no right of appeal. He 
relied on the fairness of the Board to adjudicate the 
cases as the Board saw fit and we were quite satisfied. 
Now with the new appeals tribunal everybody wants to 
appeal their case whether they are justified or not 
because they are told that they have a right of appeal. 
Everybody with a back injury --- and I will just take tha 
for an example --- feels that it was suffered in the 
performance of their duties and the doctor says yes or 


no, but now that they have the appeal tribunal they want 


Gar Al eK | 
ie a0 namie aad etanehsaDReN 
PpeenRENC | elven 


aioeone do Yeok edt bra emma AIM ce an 
| sano Caothem oft bact off? ates DeWstver taveotw 

o -ede to tao edd bast has dods AALALST oe HOY 
a Yai? noaset 9moa 101 Sabtosh baa asohstemmueity 
hieq ad ton! hiworle Xo bisq edison biluets notdsaneqmos 


mY 
/ 


7 


7 | sbedaew semi-tow edd tend emifov oft nt 
eboY sJACHSRTOR .AM as 

eit of robe lines voy, bisow ave AM . 
mot) bexaty tolisutte sidssetgseto c¢ads wod nenoleatmmoD 7 
fo ot aetau nsiw ¢iaesly naw wetv to tnteg a*rnsmltow ort | 


: 
. 
7 | | 
| @td of d¢tw tiseh som ef ¢ud nolhtostetdam ett ot mecveye 
@msteys wen edt tefau notvorteltss 
| Neateya Oofo efy rebel) eMIARASAHTON 5M 
asbal teeqas ne of tdgtt 2 ovad tabi edi wernt’ nem ert 
, Mette fis wets edd bewetves yet asddimmon welyet edd 
(yp -te2 pisos boy, welvet vot: alata 8. berfatw voy tr ,satvoo. "To 
ov qu joatx gt eva? Stdensed ned? bre oeerstet Isolbom a 
bagod att son tert wernt gm adh gue —; least Dusot eds 


ou ,Iseqar Yo ddyic on Sad ef meds , ot no welut Dad 


edt staothulos o¢ Drach ede ‘To seetrtst ott no belies 
bettebise attuc stow ow bas ti wee Stax0d odd ee BOE29 
¥ ot atnew yoodyrove isaudis? efeeqae wen sco adiw woh 
tor so bat’ti¢gent aus yao cedterw eean tted? LTseqqs 
.[esqqe t6 tials 5 eved yedd Jeftt blot sua yond eeupoed 
‘ sied daut) Litw 1 te =- User tant xosd 5 ddtw ybedy teva 
sft wh beteTiwe asw ¢t dad? sliest --~ olqasxe oe sot J 
> eey eyee sOtoob ed? baa setdub sted? to sonemroTieg | 
| 4 fanudind fseqqs ond ovai yent ahaa det of 


et ae pel oe 


Nethercut é Young 


Torente, Ontaric 


Lee 


to go to the appeal tribunal and have their day in court. 

THE COMMISSIONER: Is it because the 
appeal tribunal is there, or is it because the: Board-now 
makes a practice whenever they turn down a claim or 
anything of the kind to say in the letter that goes back 
to the man, "Of course, you have the right of appeal"? 
Maybe that might account for it, the fact that the man is| 
notified in the letter what his rights are which he did 
not always understand. 

MR. HOTHERSALL: Fire fighters, 
generally speaking, have it in their contract that we 
have continuation of pay. We-have good social legislation 
written right into the contracts and we are not so 
troubled with having appeals to the Workmen's Compensatio 
Board. If you can’t get the appeal, you can get your 
full pay anyway. 

MR. ESTEY: So I take it the appeal 
issue is not so vital in your brief compared to other 
things you have got in there. 

MR. HOTHERSALL: You are right. 

MR. ESTEY: I want to get one idea from 
you before we leave it. I take it that what you are 
saying is that appeals have become too numerous, too 
prolific because the appeal procedure is there and 
announced, everybody knows they have the right, as you 
say, and you say this invites appeals which otherwise 
would not occur. Is this a fair summary of what you 
said a moment ago? 

MR. HOTERHSALL: Yes. 


MR. ESTEY: What in your association's 
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view is the result or the evil or disadvantage to having 
so many appeals? 

MR. HOTHERSALL: This is a pretty tough 
question for me to answer. I can't foresee what will be 
wne real result of 10," bute if the appeal tribunal keeps 
expanding with more and more appeals, then naturally, 
it is going to get more expensive, isn't it, for the 
Workmen's Compensation Board? 

MR. ESTEY: E was going to suggest to 
you that maybe what you have in mind is whether or not 
you have litigation in the ordinary sense you are going 
to have expense and it comes out of the fund and less 
money gets back to the workmen. That is your submission? 

MR. HOTHERSALL: Yes, generally 
speaking. 

MR. ESTEY: Then before we leave would 
you talk about the old appeal system and in something 
you read to us if I heard you rightly under the old 
method the informality which was appealing to your 
association largely consisted of the right to go in and 
talk to one of the members of the Board, particularly 
the labour member, because he might be more conversant 
with your problems and under thisnew system you don't 
have that access. 

MR. HOTHERSALL: That is right. 

MR. ESTEY: Except on a formal basis. 

MR. HOTHERSALL: Yes. 

MR. ESTEY: That is really what you 
are saying. 


MR. HOTHERSALL: Yes. 
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MR. ESTEY: «Just one last squestion, Mr: 
Hothersall, so that I might understand you. You are 
not saying that the new right of appeal is based or 
predicated upon new evidence being available. 

MR. HOTHERSALL:. That As what Iesaid, 
yes. 

MR. ESTEY: Do you say that is a good 
thing or a bad thing, speaking aside for the moment from 
whether eitiis accurate or not? 

MR. HOTHERSALL: I will have to pass 
that question. Ilhow that appearing before the Board 
the only way even under the old system you had to have 
new evidence or some new information before the Board 
members before you could get it appealed under the old 
system. The same is applicable under the new system: 

You have to have something added or some information 
that the review committee did not know about to have a 
successful appeal. 

MR; ESTEY® You can get to the review 
committee without new evidence, but you can’t get beyond 
it, that is what you are*saying? 

MR. HOTHERSALL: That is my 
understanding, yes. 

MR. ESTEY: And you pass the question 
as to whether or not that is a good or bad thing? 

MR. HOTHERSALL: The same thing occurred 
under the old system, you had to have something new 
that was not there before before you could get the 
compensation claim awarded. 


MR. ESTEY: I take it under the old 
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system you could find out what was in the medical reports 
where you knew what you were talking about. 

MR. HOTHERSALL: No, we did not have 
the medical reports under the old system, 

MR. ESTEYs: Did the Board not let you 
look at the complete file? 

MR. HOTHERSALL: They would not let us 
look at the complete file, but we would know whether it 
failed either one way or the other, but the Board always 
told us that the medical report was privileged and we 
couldn't have a look at it. 

MR. ESTEY: Were you told under the old 
system why the man had failed, to use your words, 
generally, in some kind of an outlined fashion did the 
Board tell you why he didn't get it for so and so by 
reason? 

MR& HOTHERSALL: Generally, yes. 

MR. ESTEY: You did know what you were 
up against? 

MR. HOTHERSALL: Yes. 

THE COMMISSIONER: I suppose with this 
great volume increase that occurred and with all its 
other duties including its duties of sitting on formal 
appeals one of the main difficulties has been with the 
member of the Board who has been called upon to talk 
directly with somebody about all these individual claims. 
I am sure you recognize that that is maybe one of the 
problems that has given rise to this changed system. 

MR. HOTHERSALL: Yes. 


THE COMMISSIONER: So I have been told, 
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1 so I have read in the literature the Board produces. I 
2 would like to ask Mr. Kerr of the Workmen's Compensation 
3 Board what is the situation with regard to appeals from 
4 the review committee. Is it necessary to have new 

5 evidence in order to be heard? 


6 MR. KERR: Mr. Commissioner, it is not 


7 necessary to have new evidence to appeal your claim from 
8 the review committee to the appeal tribunal. It may be 


9 a look at existing evidence without the presence of new 


10 evidence. 

11 THE COMMISSIONER: Well, the letter that 

12 goes out to the claimant does not state that it will only 
13 be heard upon production of new evidence, 

14 MR. KERR: No, sir, it does not make 

15 that statement. 

16 MR. BSTEY: I take it it invites him to 

17 send in new evidence if he has any. 


MR. KERR: He is invited to state his 


18 

19 reasons and give any further information he has, but 

20 there is no restriction on the basis of new evidence. 

1 THE COMMISSIONER: Well, maybe that 

22 question of being asked to send in further evidence 

3 might have led to a misunderstanding. 

54 MR. HOTHERSALL: It was my understanding 
95 and I could have taken it to mean that to succeed in the 
26 appeal tribunal you had to introduce new evidence which 
07 the review committee did not have and I might have been 
28 labouringunder this misconception rather than having to 

29 present new evidence, 


30 THE COMMISSIONER: Thank you very much. 
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MR, ESTEY: Thankyou, Mr. Hothersall. 
MR. HOTHERSALL: Sorry to have taken Ke) 


much of your time. 


THE COMMISSIONER: That is what we are 
here for. 


MR. ESTEY: Rio Algom Mines Limited. 

MR. YOURT:,. Your. lordship... ladies) and 
gentlemen, I think I will take probably less time if I 
read directly. 

THE COMMISSIONER: I think it would 
probably work out that way with most of these if you 
read in the submission. 

MR. YOURT: The opportunity to present 
a submission to you is appreciated. 

Firstly, we strongly support the 
su mission made to you on August 16, 1966 by the Ontario 
Mining Association. 

We also, just to elaborate on this, 
Support the submission made this morning ero a 
different type of hearing wherein someone asks the 
questions to bring out the facts rather ae the 
employee against employer. 

Secondly, we pinpoint herein three 
problem areas regarding provisions in the Workmen's 


Compensation Act, namely: 


Le Interpretation of an accident 
oe Reporting of an accident 
23 Waiting period 

Interpretation of an Accident - Section 1. - (1) 


2ne addition of Clause (iii)ute Section 1°(1) which 


reads ’ 
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"In this Act ‘accident’ includes 

disabtementrarisinge: oute of’ and in 

the course of employment" 
has, according to our experience, encouraged some~ workmen 
to expect compensation for disabilities which are not 
primarily caused, but merely become apparent, at work. 
This applies when the disability is associated with a 
physical exertion similar to activities commonly 
occurring off the job. Furthermore, this misconception 
has been more firmly established: by certain adjudications 
made since the clause was introduced. °A specific 
example will serve to illustrate the point. 

A carpenter while carrying tools up a 
stairway, in June 1964, experienced a pain in his chest 
which was later diagnosed as a heart condition. It was 
considered a non=occupational disability by the attending 
physician. Sickness insurance benefits from a 
contributory plan were applied for and paid at $50 per 
week up to a total of $1057 over a period of 5 months 
even though the mine closed its regular operations at the 
end of August. In the meantime a claim was filed for 
compensation. The Board's decision, following 
consideration by the Review Committee, is quoted below. 

"Following a complete investigation 

in connection with your claim, a 

complete review was made at high level 

and your claim has been allowed for 

the acute episode of your disability 

and this completes your entitlement 


under the Act" 
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Compensation payments were made 
accordingly to the latter part of November 1964 and amoun 
ted to $1431. Insurance benefits were not refunded. 
Therefore the claimant received a total of almost $2500 
over a period of 5 months. In August 1965, some months 
after the announcement of the Board's new Appeal 
Structure, the claimant's union appealed for an extension 
of benefits and a hearing before the Appeal Tribunal was 
held in October, 1965. 

The union representative claimed that 
the workman's heart condition was caused on the job and 
that there was no pre-existing condition; this was 
supported by a statement signed by the attending physicia 
as follows: 

"This’isetoncertify that thevabove 

was not treated before June of 1964 

for: chest~ pains: or symptoms of heart 

disease nor has he complained of 

similar pain during the years he 

attended the ...Clinic since July 

of 1956" 

The company representative established, and the claimant 
admitted, extensive off the job work involving long 
hours, mainly delivery of eggs to householders in the 
community of Elliot Lake and surrounding mine townsites 
and occasionally moving furniture with his truck. This 
took place over a period of 6 years previous to his 
disablement in June 1964. In addition he operated a 
farm with the help of his family and travelled back and 


forth weekends, a distance of 143 miles each way. 
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A member of the Appeal Tribunal pointed 
out that the claim was allowed "for the acute episode" 
following a report on an examination by an "Independent 
Specialist" and further that "there was quite a good 
deal of head scratching before the claim was allowed at 
all...because there haven't been any real severe or 
extraordinary stress associates", 

The company representative indicated 
"that the Board was most generous in its allowance of 
this Claim...up until November, 1964 and that no further 
payment should be made after that date". 

The Appeal Tribunal's decision reads in 
part as follows: 

"On consideration of all the evidence 

including the transcript, the Appeal 

Tribunal’ is of the opinion. that no 

causal connection has been shown 

between the claimant's employment on 

or about June, 1964, and the 

disability which became manifested 

at that date. 

"The Appeal Tribunal is of the 
opinion that this is not an allowable 
claim under the terms of the Act and, 
therefore, must reject the claim. 
However; in<:consideration of all the 
circumstances, the Appeal Tribunal 
orders that no refund be demanded". 

This decision was deemed fair by the Company but it was 


appealed bv the claimant and a hearing was held in January 
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1966 before the Board. In spite of the workman's 
statement, supported by his attending physician that 
there was no evidence ofa pre-existing heart condition 
prior to his disability in June, 1964, the Board's top 
officials, constituting the final stage of appeal, 
ruled that the claimant 

"has a pre-existing heart condition 

which was aggravated...June, 1964 

during the course of his employment". 
and extended compensation benefits. This example 
illustrates the dilemma in which the Board's staff is 
placed in endeavouring to interpret Clause (iii). This 
type of decision, or reversal of an earlier decision 
introduces a number of undesirable aspects, namely it: 

ake Does not comply with the 
Board's own interpretation of Clause (iii) as described 
by Mr. G. S. Black in the April, 1966 issue of the 
Board's News Bulletin and quoted below, in that there 
was no sudden or umisual exertion. 

"Entitlement, however, under this 

Amendment requires that the disable- 

ment which a workman suffers must have 

some causal relationship with the 

work being performed. It is not 

sufficient that’ the disablement 

comes on during work; rather, there 

must be something about the work 

which can be considered to have 

caused the disablement. The cause 


might be strenuous work, awkward 
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position, unaccustomed strain or 

even a movement arising out of the 

work which is reasonable to consider 

may have caused the disablement," 

on Casts a reflection on the 
judgment of the Claims Department, the Review Committee, 
and the Appeal Tribunal. 

Se Puts the attending 
physician in an-untenable position in regard to doctor- 
patient relationship because he had not indicated the 
disability as occupational. 

4, Undermines the accident 
prevention efforts of the employer’ and his’ staff and the 
majority of workmen who are sincerely endeavouring to 
prevent accidents. The occurrence of a compensable 
disability with no apparent reason destroys the 
motivation to work safely. How could a supervisor 
anticipate or prevent such a manifestation of disablement 
without knowledge of a pre-existing condition? 

oy" Discourages employers 
from providing suitable employment to workmen with 
inherent or pre-existing disabilities and seriously 
hampers rehabilitation of those injured on the job. 

Employers, in cooperation with 
conscientious disabled workmen, have demonstrated their 
willingness to provide employment for them. This policy 
adds greatly to the productivity of the nation and should 
not be discouraged by imposing on employers an unjust 
share of the cost of disablement not caused on the job. 
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for some workmen with inherentdisabilities or disabilitie 
suffered off the job to report them as having occurred 
at work. We submit: 

alk That Clause (iii) has 
introduced too much of a tendency for decisions to be 
influenced by sympathy for a disabled workman rather 
than strictly by a causal relationship with tts actual 
exertion when the disability was experienced, 

os That Clause” iitj/ is 
unnecessary because causal relationship can’ be adequately 
established under Clauses (1) and (ii) of Section 1. 

Cl) (a) and sect ton 3 .-=".C2). 

Therefore it is recommended; 

he That Clause (iii) be 
eliminated. 

en That -the: cost- of benefice 
for disabilities of workmen not "arising out of and in 
the course of employment" be covered by social legislatio 
Such an arrangement probably would: 

Li Eliminate human tendency 
of adjudicators to stretch the benefit of doubt in favour 
of the injured workman into the realm of social security. 

en Reduce temptation of some 
workmen to seek compensation for inherent disabilities 
from Board funds. 

ae Alleviate the workload of 
the Board's staff, particularly those serving on Tribunal 
Appeal and Board hearings because many appeal cases 
appear to be on the borderline between occupational and 


non-occupational disabilities. 
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4, Remove many of the 
frustrations experienced by management and supervisors 
in their efforts to prevent injuries and to’rehabilitate 
and employ partially-disabiled workmen. 
om Alleviate the embarrassing 
ep eret a penar el the attending physicians find themselves 
when they, in borderline cases; find a disability to’ be 


of non-occupational origin but the workman believes it 


to be occupational. 


Reporting an Accident - Section 21 - (1) & (5) 


Prompt and accurate reporting~ of an 
injury) ors conditdoncabsocitated:- witha disability ,°is 
very essential to effective investigation of an accident, 
prevention of further injuries and proper adjudication 
of claims. 

MR. ESTEY: You see, down in Section 4 
you are talking about appeals. 

MRie YOURTSTBateineathisefirst section 
here I quote an example to illustrate the interpretation 
of an accident causes problems. Is that okay? 

MREMESTEYS® Todonttrilikettovinterrupt 
you because,as the Commissioner said, we are here to 
hear all things, but we are dealing this afternoon,as 
you know, with appeal procedures and that includes 
appeals to courts, appeals within the Board, and what 
documents and evidence will be available to the employee 
or the workman for the purpose of those two kinds of 
appeal, and on page 6 I notice that you had a comment 


and that is why I included you in the index dealing with 
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the limitation period’ and then,as° you set out in the 
start, you do submit the submissions by the Mining 
Association amby others today in connection with appeal 
procéednress 

MR. YOURT: I misunderstood that you 
were going on to the next section. 

MP. ESTEY: -Notxyets 

MR. YOURT: Then shail I read-page 6 ase 

These objectives are seriously hampered 
if an accident is not reported before a workman leaves” 
the employer's premises. Futhermore permissivness on the 
part of the Board towards late veporting facilitates 


thesfdlangtoftelaims:for disabilitiesucaused ,off the 


Soles 

Therefore it is recommended: 

BA That the following clauses in 
Section 21. - (1) be more strictly enforced by the Board 


"compensation...is not payable 
unless notice of accidentiis given 
as soon as practicable after the 
happening of it and before the 
workman has voluntarily left the 
employment in which he was injured". 
2% That subsection (5)°>be either 
eliminated or at least reworded so that it does not 
unduly negate the pertinent clauses in subsection (1) 
quoted above. 
3 That statements made by the injured 
man, witnesses and all others concerned, immediately 


or within several days following an accident be given 
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prime credence by the Board in‘all stages of adjudication. 
This’ should be in preference to’ verbal and often 
dramatized versions of conditions surrounding an 
accident made from-memory at appeal hearings sometimes 
years later. 

THE COMMISSIONER: What part are’ you 
reading from? 

MR. YOURT: Page’6, That is, years 
after the accident happened. 

4, That a time limit of three-months” 
be set for accepting appeals from Board decisions and 
that appeals be granted only after new evidence is 
presented to the Board. That is as much as you wish? 

MR. ESTEY:” I-think from’ there’ on you 
deal with something else, Mr. Yourt. I was wondering 
on this question of .yaur appeal submission there are 
some: things I would like to question you on. One is 
can you tell me how many employees Rio Aigom Mines and 
its affiliated companies would have covered by the 
Workmen's Compensation Act of this province? 

MR. YOURT: Oh, somewhere in the 
order of 1,000. 

MR. ESTEY: ~-Does your’ company have’ 
occasion to contest the Board awards of compensation or 
policy decisdons very frequently? 

MR. YOURT: We do not find it necessary 
to contest the Board‘s-findings frequently. We do sit 
on appeal hearings, a number of hearings we have of 
rajected cases on appeals dating back as far as 19573 


and there were a fair number of those, 
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MR. ESTEY: You sit in: on: them because 
the company in’ your experience’ produced’ more material === 
I don't like the formal word “evidence” -=-= produced 
more material for the’ appeal paibene) onutesbeeed 
itself to examine on those contested appeals? 

Rady OURT  AulLfadunine ra tprocedding 
we feel we can add to the facts already given, we do so 
upon request or if we feel that there is a dearth of 
evidence we try to call attention of the Board to this. 
In this respect we do find a great deal of variation 
between the early --== and this is the point I make =--- 
the earlier written evidence at the time of an accident 
and the verbal presentations made in some cases years 
later. 

MR. ESTEY: What I am getting at, I 
wanted to bring you to that because that is obviously 
one of your main points, but before we get that far I 
just wanted to find out from your Beit i cages because 
you are the first one here today who has said "I have 
been down on these things and this is what happens": 
Prior to March, 1965, did you attend any internal 
review of these rejections by the Board? 

MR. YOURT: Rarely, I would say. 

MR. ESTEY: Would you get notice of them, 
would you know it was going on? 

MR. YOURT: By notice of the decision. 

MR. ESTEY: Would you be aware, for 
example, back before March, 1965 that one of your miners 
had been rejected in a claim for compensation, but that 


his case was going to be re-examined by the Board? 
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MR. YOURT: Yes, we were usually told 
that it would be investigated by a local investigator 
and that the case would be reviewed By a review board or 
a review committee. 

MR, STEY: WWindMunder that regime were 
you invited to attend at that re-hearing? 

MR YOURT: To my knowledge not. I 
didn't attend any of them. 

MR. ESTEY: And after March, 1965 you 
have told us that you had occasion to attend when the 
different appellant levels of the Board are dealing with 
this miner's claim? 

MR. YOURTS Yes, that -is“rigent. 

MR. BSTHY?*on nidaBeavokerdns are you 
invited by the Board officers to participate in the 
hearing? 

MR. YOURT: Yes, we are amply advised 
and given an opportunity to participate, to be 


represented. 


MR. ESTEY: And when the hearing starts 
or whatever it is in a room down at the Board's offices 
do you have a rotation where it becomes the company's 
turn to make submissions or say sonarniasy 

MR. YOURT: Yes, we are given plenty of 
opportunity there to make sunithesudhast 

MR. ESTEY: You are warbea on to be 
heard? 

Mie yOURl: “vee. 


MR. ESTEY: And on.occasion do you bring 


witnesses or superintendents? 
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MR. YOURT: Weshave on occasion; yes. 

MR. ESTEY: When you do that is it the 
Board's practice that the people you put forward are 
examined or questioned by someone who sits there on 
behalf of the Board or the workman? 

MRy oe YOURT Ae inatris: Pient. 

MR. ESTEY: Usually does the workman's 
representative get a chance to ask questions of the 
people that you bring down? 

MR. YOURT: Right. 

MR. ESTEY: And does the company’ ever 
submit any questions to the workman and his witnesses? 

MR. YOURT: We do on occasion, but’ there 
arises an embarrassing situation. We refrain from doing 
so unless there is a very serious, let us say, 
misrepresentation,. 

MRyee ESTEYS. plényou,thinkean ‘error is 
going to be made you intervene? 

MRaeYOURT a Yesaubuteeven, under those 
circumstances we often let it go because we don't like 
to be in the position of fighting against our employees. 

MR.’ ESTEY:. You,dont think the adversary 
system has anything to-offer in this proceeding? 

MR. YOURT: “No; “we do not. 

MR. ESTEY: ~That:is« why you said a 
moment ago when you opened here today that you felt or 
your company feels that the best system is to have some 
neutral officer of the Board, as it were, examine all 
the witnesses on behalf of everyone, is that what you 


are saying? 
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Mie YOURT* Thatvts rignt.”” [would 
like to probably elaborate’a little bit more. I follow 
these cases very closely, and’ I feel*that-the onus is 
on the Board members to bring out all the facts before 
decisions are made and we feel that those facts should 
be brought out before-it~ reaches’ the~stage-of,- let’ us 
say, a tribunal hearing’ so that we don't feel that it~ 
should ber tert Tor*us*te, for example) aretie in fronv. of 
the employee and say, "You didn't say that two years 
aco." your sald*this!. 

MRSS ESTEYs* You*don"t* do-that? 

MR. YOURT: No, that is an embarrassing 
situation. 

MR. ESTEY: And I take it you think 
that an employer should not play that role? 

MROVOURT:INoyethat ds Picht., meLetedd 
that ufethes factstare’ alll’ broughtsout on the*’stage (of 
the review committee that there should be very few cases 
reach the tribunal hearing rather than the rash we have 
had in the last few years. 

MR.ESTEYs Why do you think you have 
had the’ rash inithe last few years? 

MR. YOURT: Well, the wording has invited 
that. 

MRe. ESTEYAeThetwordinge ror cthe notice 
DO you? 

MRe“ YOURTs#Yesy and*to the employee. 

MRenEBSTEY:i «Mr. eKerr;could we get one 
of those notices tomorrow? 


MRs KERB: * Yes. 
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MR. YOURT: I think this was confirmed 
by the previous speaker. 

MR. ESTEY: Yes, it was. I take it what 

you are saying is --- we ar: seeking yur ideas, not mine 
-=-= this rash or abundance of appeals now is not 
necceSarily attributable to having the right of appeal, 
but it is the method in which the workman is acquainted 
with his right of appeal that you have a lot of them. 

MR. YOURT: Yes, and it brings out 
cases dating as far back as 1957 where the hearing of 
their 1957 injury, say, last year there is ‘no resemblance 
of the story that was told immediately after the 
accident happened, It is a verbal intewpretation and our 
memories are poor as far as years go. It is only human, 

MR. Hole. sineo B right, it is 
unfortunately only human. Do you think it is necessary 
or advisable to have the middle layer of appeal, the 
appeal tribunal in addition to the lower review 
committee and the final appeal by the Board itself? 

MR. YOURT: At the moment I have some 
doubts whether that need is there. I would go along with 
the further trial but I feel more strongly that all the 
facts should be brought out at the stage of the review 
committee, and in this respect I believe the local 
investigations could be somewhat more thorough by 
contacting all parties concerned, employee  andemployer, 
witnesses and the medical people. That is:done to a grea 
extent, but if all the facts are brought out there and 
documented with the facts that are brought out immediatel 


after the injury,where is there much room for further 
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evidence to be brought out? 

MR. ESTEY: I take it what you are 
saying is that if the parties all knew including the 
Board officials that the review committee was the main 
stage of appeal that emphasi: would be put on or effort 
would be put into that appeéal and most of the cases 
would be disposed of at that level and wu would not 
need the expense of a further tribunal. 

MR. WOURT That is right. and, I think 
the Board would have more time to decide on some of the 
more difficult ones. lL. think it is also our experience 
that some of the cases that reach the Board level they 
just haven't got the time to go over all the evidence 
that was brought out even in the tribunal. 

MR. ESTEY: There are too many cases 
in the pipeline which results inthe important cases not 
getting an adequate amount of time. 

MR. YOURT: And I believe the decisions 
reflect that. In our experience when it reaches the 
Board level it is just another opportunity to give the 
employee just a little bit more benefit of a doubt on 
his new evidence, from our experience. 

MR. ESTEY: And does your company 
participate in response to the notice from the Board 
that the case is going to come before the review 
committee? 

MR. YOURT: In that case there have been 
very few in that stage. There are very few in that 
stage. 


MR. ESTEY: That notice to you that the 
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matter has been rejected once and is going to the review 
committee, does that notice invite the employer to send 
in further information? 

MR. YOURT: Not that I recollect, but I 
may be wrong. There have been so few cases there that I 
would have to check back. 

MR. ESTEY: So few cases that have 
gone to the committee? 

MR... YOURTE: Yes: 

MR. ESTEY: That is the firet level of 
appeal. 

MR. YOURT: Yes, but then we are advised 
when it goes from review to the committee. 

MR. ESTEY: But you are not advised of 
all the cases before they go to the review committee? 

MBi. .YOURTS subyect. To ‘correction, 1 
doubt that we are, 

MR, ESTEY3?*® Well, we can find: that out, 
We are really more concerned with your ideas here than 
what the facts may be. Now, just to move into something 
else that we heard about today and I think you were here 
this. mornings 

MRoe YQRIR= Yess 

MR. ESTEY: The question comes up as to 
how much the employer and employee should be made aware 
of from the Board files in preparation for and during 
the final two stages of appeal, do you remember that? 

MARCY OURTS “Yess 

MR. ESTEY: In practice what does the 


employer get before the appeal tribunal stage? 
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MR. YOURT: He doesn't get anything. 

MR. ESTEY: What do you receive by way 
of a summary of the case at the appeal tribunal stage? 

MR. YOURT: I would say we have not 
received any, but maybe it is because we have not asked 
for. iis 

MR. ESTEY: Nobody volunteers it to you? 

MR... YOURTs, “Nos 

MR. ESTEY: Are you told that you can't 
have this summary? 


MR. YOURT: We have learned that we 


can't have it, yes, and we have obtained it more 
recently. 

MR. ESTEY: Are those summaries helpful 
Lo, you? 

MR. YOURT: Yes, I believe in my 
estimation the ones I have reviewed are very well done 
and very helpful. They are concise and tothe point, and 
we are reasonably happy with them. 

wR. ESTEY: Are you in a position to 
tell the Commission whether in your opinion === and I 
use the word including your company ~== that those 
summaries should be replaced by turning over to you or 
making available to you the complete file including 
the doctor's reports? 

MR. YOURT: I would like to qualify 
the part that I do not feel we ought to have anything 
that is not bearing directly on the injury before the 
tribunal in that case. I would agree with the gentlema 


from the medical fraternity, where certain evidence 
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should not be disclosed, but that directly if the review 
is not sufficient and there is more information that 
deals directly with the injury, then I would not like to 
say we should not have it. There might be cases where 
we should have it. 

MRS "ESTEY: You would be ‘content; 2 
take it, to leave it to the discretion of the Board as 
to whether or not you are entitled to the whole of the 
report or just the immediate medical report on the 
injury? 

MR. YOURTS "Right: 

MR. ESTEY: What is your view as to 
whether there should be a further appeal from the Board 
on sme limited questions, the courts have been suggested 
in the cases of questions of law. 

MR. YOURT?* DL eamonet-qualiried v6 
answer that, I am sorry. 

MR. ESTEY: You have expressed no view 
in your report and you do not wish to do so now? 

MA LOURT? NOs 

MR. ESTEY; Does your company employ any 
doctors? 

MR. YOURT: No, we have arrangements for 
pre~emj loyment service, but we do not as such employ 
doctors. 

MR. ESTEY: I take it you don’t operate 
a hospital at any of your mines. 

MR. YOURT: No, we don't. 
MR. ESTEY: And your injured workmen in 


the first instance then pick their own doctor from the 


\ Teo ailtr dort biuow - nod ener: 


aqui escnh 4 dint ssa es sd nse teas vant | 
| ae __. fab evar bructs ow 
t ,#aedGga od hfuow yoY : aves ial - 
as brs6e wid! fo not sone odd oF i avsel o3 ,ti sist | 


acd «to siti sit of psldtdne os yor gon «0 tedidedw od 


07 AO T4908 {sottam statbenint ed? taut to Jtoget 
tytotnt | 
-ddigt® sTRUOY Js 
ot wa wely soe et ta SVOTER’ SAM 
Sipo® snd wont teeqqa tacet' 2 6d blvods evadd teddodw 
| iisneciien aged Sve aduids ade en Besintilt smc nc 


swsel 44 eqaotdasup to eesed odd al 


| 

| at Heltflaup von mm I: TAUOY . AM 
«Q@itios m6 I ,.cadd wens 
| wet) on beesetqes sved voY :YOTES .AM 

| fwon oe o& of rind lan ob woy Gna stodst Woy ot 


<a (TRUOY ,AM 


, ufie volams yasqnes toy seod ;YET@S . HM 
. 

Tetoza05 
Gg fo? stnscqepisita svsc ew ,oW :THUOY . FM 

roloma dows. ee fon ob ow dud ,@otwres “SJnemyol (ie-o7q 


stanedo 3/a08 voy 32 otet I :THPES . AM . 
.sentm woY Se wa is Latiqeod s la 

, Pub a . on emmy AM 

Mi aAvmiiow bourtat sway bak ‘YaTesa . AM 


edit mont todeoh hwo thedt Nofq meds sonstant dgatkt on 


a . a i a ~~ 


Nethercut & Young 185 


Toronto, Ontario 


neighbourhood once the injury occurs? 

MR a OURT hate disnrioht.. hiejown choice: 

MR. ESTEY: And you have no difficulties 
to report to this Commission in connection with the 
selection of doctors or availability of the reports, 
you have had no difficulty? 

MR. YOURT: L£ am not quite sure what you 
mean by "availability of reports". We don't get the 
medical reports. 

MR. ESTEY: You don't have any trouble 
getting your workmen to file their claims in time or 
getting their medical advisors to make their applications? 

MR. «YOURT: «Well, ftdine thessdaimwin 
time or reporting it we do have difficulties there. 

MR, ESTEYs ZT will come te thate.. I am 
doing what I accused you of, getting onto something else. 
Dealing with the appeal, then, I take it, that in your 
view the present system should be tried out for a while, 
but you have mental reservations about the need for this 
third level of appeal. 

MR... YOURT: wYeseal dey ycAspiesaiday it 
would ike to see more emphasis on the review stage and 
leave any further boards to decide the very difficult 
borderline cases. 

MR. ESTEY: Finally, you believe that 
this proliferation of appeals might be reduced if the 
method of reporting the decision to the man and the 
invitation to appeal were perhaps worded differently 
than they are now worded? 


MR. YOURT: Yes, and one way of reducing 
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it is to require additional evidence. Then what is the 
purpose of another hearing unless there is further 
evidence? We have full faith in the ability of the 
review committee to make a decision if the evidence is 
Herel, 

MRin BSTES« Thank: vouw,..Mr..« Yourt. 

THE COMMISSIONER: Thank you. 


We will adjourn for five minutes. 


=-==Short recess. 


MR. ESTEY: The next order of business 
concerns the United Steelworkers . There is some problem 
with their representative today having to attend 
negotiations in the City of Ottawa. I don't see him 
present. I take it there is no one here from the 
Steelworkers this afternoon. 

That, Mr. Chairman, concludes the 
briefs of which I have notice that deal with the 
question of right of appeal and appeal procedures. i 
there is anyone whom I have missed, would they kindly 
speak up now before we move on to something else. We 
are not going to leave the problem, but I don't want to 
cut anyone off who has not been heard on appeal 
procedure. I take it nobody wishes to add anything, 
perhaps on points raised by someone else. 

If not, before we read into the record 
a number of submissions not here represented today by 
oral evidence we have a timing problem as to the ext 


topic, claims adjudication. A number of you have asked 
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us when we are going to get to that. We are going to 
deal with that as soon as we finish appeal procedure. 
We should reach that by tomorrow morning at the latest, 
maybe late this afternoon. However, the Ontario Medical 
Association have one of their specialists available now 
and by reason of his practising difficulties he will not 
be available tomorrow and, Mr. Commissioner, I would. 
like to have the 0.M.A. present their remarks with 
reer to accidents arising out of and in the 
course of employment. 

DReeBARNARD?s (adr. | Barnard; «St. 
Catharines, your lordship. In our brief, Section 34, 
on page 10 we describe some of our concern about the 
interpretation of the word "accident" in the present Act 
Since its revision in 1963. I won't read this unless 
it is necessary at the moment, but I just want to 
indicate a couple of problem areas with which we are 
in contact, particularly those of us in industry who do 
industrial work. One is the situation where a boy that 
leaves school and comes to work in an industry, if he 
has been : inactive yy after school days and in the spring 
ne is: kind of out eee are he has been cramming 
for exams as we all have sometime in our career, and 
he starts and he is using riuscles which he has not used 
for some time in the new employment. These muscles, 
as we all know, in the «spring when we go out and play 
wolf for fips time are a little sore and out of 
condition following exposure to the activity. Sometimes 
he feels’ just. as°some-of us used fo after our first game 


of tennis in the:spring if he had been using his right 
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arm repetitively at his job. 

In the present statement of disability 
disablement arising out of and in the course of 
employment we don't know just where we stand in relation 
to this ‘particular type of muscle soreness: It is 
physiological, it is normal in a human being who-uses 
muscles which he has not used for some time. He finds 
it stiff and sore for a few days and thisis a eoane- 
which concerns doctors and particularly those of us in 
industry, I am sure you will agree. If it is a normal 
physiological or normal reaction, the muscle that is 
used repeatedly becomes stiff and sore. This is hares 
related to an accident or really a condition primarily 
arising out of employment. They we sore because he is 
using them and that is part of his job. I won't explore 
that angle any more ---= 

DHE COMMISSIONER: What is the point 
you are making, Doctor? 

DR. BARNARD: Anyone who goes to new 
work or new activity or new athletics experiences the 
same type of muscle soreness. 

THE COMMISSIONER: Then, that man would 
come to you, would he, complaining of soreness or 
something and you would report to the Board? 

DR. BARNARD: Report it to-the Board. 

THE COMMISSIONER: And is it: your: 
impression that’ because he is working the Board feels 
he is entitled to compensation. without regard to what 
happened? | 


“DR. BARNARD: Since the Act was changed 
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“euet® 


1 in 1963 strictly this is due to employment and the 


2 interpretation you can put on this particular condition. 


3 It arose out of employment because he uses muscles on his 
4 job. 
5 THE COMMISSIONER: There would have to be 


6 some disablement, wouldn't there? 

vl DR. BARNARD: This is debatable, pain 

8 threshhold is different in one case and another and 

9 some people give up easier than others, There is a grey 
10 area there. We have had cases who stayed home baerediiy 
11 on this type of soreness. 

12 THE COMMISSIONER: It is your 

13 impression that the words "out of employment" and 

14 "arising out of the course of employment" are sufficient 
15 to make almost anything possible. 

16 DR. BARNARD: Anything that happens 

17 during his working day is open to that interpretation. 


THE COMMISSIONER: If he leans over to 


18 

19 pick up a pen or something === 

20 DR. BARNARD: Some of these have been 
1 allowed which we as doctors in industry particularly 

22 think are really debatable. 

23 MR. ESTEY: How would you eliminate it? 
24 Would you put in "other than by physiological influences 
25 or factors’ or how do you cut it out? 

26 DR. BARNARD: That would take someone 
27 smarter than I am! 

28 MR. ESTEY: You would fave to leave 

29 "disablement" in the Act. I don't think you are talking 


30 of taking "disablement" out of it, but you want to make 
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it much narrower, 

DR. BARNARD: Not common to all activity. 
This is one solution, andthe other thing is many of the- 
conditions which afflict all of us happen during: the 
eight hours of our working day because this -is part of 
the time we are on our feet and moving and active and 
this would probably happen in the home or even sitting: 
still in a theatre or’ something else, and-you get 
muscle stiffnesses. If they arise by someone getting up 
from behind a desk, an office; you get into this grey” 
area. He is at work and he is standing up or the man 
who bends down to pick something up doesn't touch it, 
hasn't started to lift it is in the same position as if 
he were tying his own shoelaces, but yet he is on the 
way down to get hold of something and started on up. 
This is why many of us are concerned with this widening 
of the interpretation of the word "accident, if you 
want to think of it that way to include conditions 
arising out of employment. 

MR. ESTEY: Is it convenient for me to 
interrupt you as you go along? 

DR. BARNARD: Yes. Basically those are 
the points I wanted to make. In some ways it would be 
of the greatest assisbance to all of us if it could be 
defined more definitely relating it to exposure to 
activity at work in some way. It is unusual or beyond 
the normal or this area. * 

MR. ESTEY: ‘Is it fair ‘to say that you 
are now losing me like I may have lost someone else on 


legal matters: Is it true to divide what you said into 
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two parts? You said where a condition arises by reason 
of activity which is not unique to the job but is 
universal, then that still might be a disablement and it 
arose out of employment in the sense the activity 
happened on the job, but it is really not attributable 
to employment any more than stiff muscles are and if it 
goes beyond a three-day period, then it is-a disablement - 
compensable under the Act. Thatis point one, and then 

am I right in saying that point two is this, that where 
the condition arises during the course of work and at 
the premises of the employer and is traumatic in the 
sense fhat» he went in there healthy and he comes out 
with some kind of a medical condition it still may not 
be substantially in the course of employment, helpfully 
described as being in the course of employment because 
it might have happened by reason of something that he 
could have done equally well outside of this employment 
such as tying his shoelaces. 

DRsa» BARNARD: That, 1is,.right, «sir: 

MR > BSTEY:,Buteif he tied the shoelace 
during office hours and gets a slipped disc, then it is 
a disablement arising out of employment, that is your 
second point? 

DR» BARNARD: That is right... His 
movement is the same whether he bends to tie a shoelace 
or bends to pick something up. 

MRs EStTEYsceForawhichsherisapaids 

DR. BARNARD: That is right. 

MR. ESTEY: Well, speaking for yourself, 
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that we would be glad to put it in the report. Da you 
have any suggestions, or do“any~of- your associated 
associations across Canada have anything which would be 
herp fubtoncthis? 

DR. BARNARD: It is a new problem since™ 
the widening of the Act in 1963, of course. Before then~ 
it was just accident which was an incident which people 
saw. It has just arisen since then and truthfully I 
don't know what the experience is in the other 
JUrisdi¢etions: *rethis aspect -éf -it. 

THE COMMISSIONER: In other words, I am 
thinking about your medical man who has to interpret the 
evidence. If in the course of his duties in the job he 
leans down to pick up a penholder, if you want to use 
that example, or something, and he gets a pain in his 
back that would be the kind of thing I mean to say where 
a medical man would say, "Well, this is due to his 
general position, not due to anything ==-=-=" You would 
require some evidence of heavy lifting or something else 
in order to make it compensable? 

DR BARNARD: "Wel by ot *coursé.,,. “thle -is 
in the Board's hands. We just fill the reports out as 
to what actually happened,butthere seemed to be a 
certain amount of vagueness in the interpretation of 
this by the Board. 

THE COMMISSIONER: Yes, I would have 
thought that I would be surprised to learn that the Board 
was paying compensation under those circumstances where 
it bore no relation to the things he had done on the job 


other than stoop over. 
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DRe BARNARD: Possibly one way would be 
the man who is lifting above average weight and required 
to work in an unusual position, like cramped or something 
and that sort of thing would get around some of this 
sort of difficulty; butevit is;pretty.wide. expression at 
the moment"arising out of the course of employmant" and 
this is» troublesome, particularly to those of us in 
industry. 

MR. ESTEY: As you speak and as I read 
your. brief. it. seems.that it is soluble... Let us see if 
it bears the light of examination. A back condition 
seems to be the subject of discussion in this matter, 
both here and in other hearings, and I take it that a 
man can injure his back at work in a way that you can 
traces to performing. aduty.for his employer, there is 
no quarrel with that, he is compensated or he might 
injure, his. back while he. is, on.the premises of the 
employer, but not while he is lifting a weight or 
carrying a wheel or something else he is expressly paid 
to do. I take it there is an in-between situation 
which is even more difficult and that is that the man 
might have been out playing football the day before on 
the weekend and did something to his back which sets the 
stage for the next little event which is just a trigger. 
it sks. not. Peally @ blow.,it- is a, trigcer, -and-then jhe 
picks up a testtube full of water and it is enough weight 
that out goes the muscle or whatever it is. Now, that 
is compensable, I suppose, unless you knew that the 
injury was substantially caused by playing football, is 


that right? 
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DR. BARNARD; This is possible, yes. 

MR. ESTEY: These are all shades of the 
same problem, 

DR. BARNARD: It is the grey area. 

MR. ESTEY: And then there is the second 
problem linked together with that one that the man might 
have a back ailment arising out of not actually doing 
any work, but preparing to do the work such as crawling 
through a hole which he might have done by tying his 
shoes and which he happaned to do on the employer's 
premises. Is it the view of the 0.M.A. that either this 
matter should be examined or is it the complete view of 
the O.M.A. that these things should not be compensable 
unless they are directly attributable to performing 
work for which the man is paid? 

DR. "BARNARD? “IL think the latter Ws 
our opinion on this, that it should be associated 
directly with work or work should be in the picture 
definitely. Otherwise, we have sort of an eight-hour 
Medicare setup. 

MR. ESPEY: I suppose it is not a matter 
ofwords, but it is a matter of how you read the words. 
"Disablement arising out of employment", Do you suppose 
if it said, "disablement arising out of the performance 
of the duties of the employee" that it might meet the 
points we are talking about? 

DR. BARNARD: Possibly. 

THE COMMISSIONER: It would be interesting 
to hear how the Board interprets that because I would 


think that this submissimis made in more briefs than 
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i yours and I would think that is what the Board is there 
2 for, to decide whether this claim bears any relation to 
3 the work he is doing or what he has beén doing in the 

4 course of work and if not, that it would be refused and 
5 that they would not assume just because he is working 


there that he should be paid. It would be interesting to 


Hn 


7 find out what the situation is. Well, thank you very 


8 much. 
9 MR. ESTEY: Thank you very much, Doctor. 
10 Mr. Commissioner, may we now revert to 


11 the first topic (a) in the notice Appeal Procedure and 
12 the subsections of that and deal with those of the 

13 briefs which have been put forward but which were not 

14 amplified orally this morning. The first one going 

‘5 back to the beginning of the alphabet that has a 

| submission in that connection which was not presented 
i7| orally is the Automotive Transport Association, and if I 
13) may, I would like to ask Mr. Guthrie if he would read 

19 that. 

THE COMMISSIONER: It is just to be read 
in on this particular point. 

MR. GUTHRIE: The portion of the brief 
of the Automotive Transport Association of Ontario 
dealing with appeal procedures, Mr. Commissioner, begins 
at page 15: 


PROPOSALS TO IMPROVE THE ADMINISTRATIVE AND IN PARTICULAR 


THE APPEAL PROCEDURES OF THE WORKMEN'S COMPENSATION BOARD 


is It is appreciated that a new system of 
appeals was established by the Board in 1965 which 


provided for a greatly improved system in respect of 
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appeals. However, it is felt that further improvement is 
still possible, particularly with respect’ to’ the 
operations of the Review Committee. At the present, this 
committee reviews decisions made by the claims staff on 
the basis of the evidence on file, pertinent information 


obtained upon investigation, and any additional 


information supplied through correspondence, Where an 


appeal is lodged by a claimant to the Review Committee 
it has not been the practice to advise employers whose 
rightS will be affected by the decision and, of course, 
the "dorrespondence" normally contains representations 
made on behalf of the claimant with no opportunity of 
rebuttal by the employer. Although décisions of the 
eee Committee can be appealed to the Appeal Tribunai, 
an employer may find himself charged with the burden 
of overturning a decision of the Review Committee made 
on the basis of information and representations which 
he has had no opportunity to question and rebut. It is, 
therefore, respectfully submitted that provision be made 
for submissions by all affected parties at the Review 
Committee stage, anti that all parties be given notice and 
access “Co “all samnnmudartone and information considered 
by the Review Committee in making its decision. 
26 The annual report of the Workmen's 
Compensation Board tabled in the Legislature on July 10, 
1966, contains the following: 
"The procedure at Appeal Tribunal 
hearings is informal. The person 
making the appeal may choose to 


be represented by union lgaders, 
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Members of the Legislature, a 

solicitor or other responsible 

persons, or to conduct his own 

appeal with the assistance of the 

Tribunal. He may testify on his 

own behalf, and call witnesses 

to assist in presenting his 

appeal. Cross-examination of 

witnesses is not permitted, but 

anyone who may be affected by 

the Tribunal's decision is 

entitled to bring forward any 

evidence bearing on the issue. 

All evidence is taken down in 

writing, to be available for futuge 

use." 

It is respectfully submitted that these 
provisions can be improved by providing that all parties 
which may be affected by a decision of the Appeal 
Tribunal may be represented by counsel or otherwise, 
that all parties should have the right to cross-examine 
opposing witnesses and that the files and information 
upon which the Tribunal's decision will be based be 4s 

\ 
far as possible, open to all parties. 
as Section 86, Sub-Sections 4, 6A, and 7 
provide as follows: 

"(4) Where in the opinion of the 

Board sufficient precautions have not 

been taken for the prevention of 


accidents to workmen in the employment 
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of am employer or where the working 
conditions are not safe for worknien 
or where the employer has not 


complied with the regulation 


add to the amount of any contribution 
to the accident fund for which the 
employer is Itable, such a percentace 
thereof as the Board may deem just 
and may assess and levy the same 
upon the employer. 

"(6A) Where the work injury 
frequency and the accident cost 
of the employer are consistently 
higher than that of the average 
in the industry in which he is 
engaged, the Board, as provided 
by the regulations, may increase the 
assessment for that employer by such 
a percentage thereof as the Board 
may deem just, and may assess and 
levy the same upon the employer. 

"(7) The Board, if satisfied 
that the default was excusable, may 
in any case relieve the employer 
4ni all or in part from liability 
under Sub-Section 4." 

Firstly, it is submitted that the 
provisions of Sub-Section 7 ought to apply to liability 


imposed under Sub-Section 6A as well as Sub-Section Lt. 
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However, more importantly, Sub=-Section® 
4 and 6A place the Board in the invidious position of 
creating and imposing liability ©O make extraordinary 
payments to the fund which the Board itself administers. 
No provision for an appeal to an independent body has 
been provided. It is respectfully submitted that where 
an employer's assessment is increased under Section 86, 
provision should be made for appeal to an independent 
body. “And then I .believe;, sin, the palance of, the Drier 
deals with matters that will be arising under other 
topic matters, 

Then, the next brief that was not 


presented today on this subject was that of the Ontario 


Legislative Committee of the International Railway 


Brotherhoods, and beginning at page 6 of that brief. 

We are mindful of the prompt relief 
that can be had and should be afforded disabled workers 
and dependents by the Board under its authority, but 
there is a growing lack of confidence in the Board and 
administration due to the recent changes that have been 
made. 

This matter was brought to the floor of 
the Legislature of Ontario during the Evening Session of 
Monday, June 20, 1966. 

During the debate mention was made of 
the report of the Honourable Justice Tysoe to support the 
new appeal system instituted during the past year. It 
has been our experience that this new system is 
delaying the adjudication of claims, thus depriving the 


workman of his right to benefits under the Act, causing 
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an unnecessary hardship for the man and his family. 

Mr. Justice Tysoe, in his report stated, 
and we quote: 

"I cannot see the necessity in 

British Columbia of both a Board 

of Review and an Appeal Tribunal 

as in Ontario. My impression is 

that the former can perform the 

functions of both, and it iP 

my intention that it should do 
SOw” 

As Mr. Justice Tysoe did not recommend 
this appeal system and did support our former procedure 
of appeal; and as bert eet er Pea of our members, wé 
receive so many complaints of delays and etcetera, since 
this new system was instituted, we feel that a thorough 
study should be made of the Administration, the handling | 
of claims, and the new appeal system, to determine the 
cost and efficiency of same, 

Tt is unfortunate that they have not 
gone on to be a little more constructive. 

THE COMMISSIONER: We will no doubt 
when you are pursuing this further with some representa | 
tive of the Board inform the Commission of the number 
of claims handled in British Columbia compared with 
those handled in Ontario. 

MR, GUTHRIE: Yes, we will have that 
information, sir. 

And then another brief that was not 


dealt with this morning is that of the Labaurers' 
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International Union of America, Local 183, which deals 
at page 19 with the question of appeals, and the first 
subheading is: 

Advisory Letters in Two Languages 

Section 72 of the Act prohibits a 
review of any Board action or decision by any Court. 
However, under the authority of Section 72 (3) -0f the 
Act, the Board is empowered to reconsider, rescind, 
alter or amend its own decisions, and to this extent, 
it has set up an internal appeal procedure whereby an 
injured workman may appeal to an Appeal Tribunal for 
reconsideration of his claim. 

The usual practice of the Board, 
following the rejection of a claim by the Review 
Committee, is to send a letter to the injured workman 
advising him of the rejection and informing him of his 
right to appeal to the Appeal Tribunal. However, many 
of the men receiving these letters speak and read a 
language other than English, so are unable to fully 
comprehend the valuable right to appeal being afforded 
to them. Therefore, in cases of injured workmen known 
to the Board to be unable to read English, we would 
urge that two copies of such letters be sent, one in 
English and one translated into the native language of 
the particular workman receiving it. 

‘(b) Right to Counsel 

It is further recommended that these 

letters advise @ach workman of his common law right to 


retain counsel for presentation of his case before the 
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Appeal Tribunal. 

THE COMMISSIONER: I believe the letters 
do state that. 

MR. GUTHRIE: We will have those letters 
produced for us tomorrow. 

THE COMMISSIONER: There has been some 
recent change in procedure having to do with the workings 
of the Board, 

MR. GUTHRIE: The Board officers’ advise 
that there has not been any change more recent than the- 
ganeral change in March of 1965, but those letters will 
be available tomorrow. 

Under (c) Evidences: 

The usual practite of the Board when 
informing an injured workman that his claim has been 
rejected is to state the following: 

"Tt is the opinion of the Review 

Committee that the evidence on file 

fails to establish personal injury 

by accident arising out of and in 

the course of the employment, 

and accordingly rejects your claim". 

After the Review Committee has rejected 
his claim, a workman who wishes to appeal is able to 
obtain upon request a summary of information upon which 
the Review Committee has based its decision. However, 
in virtually all cases, this summary is insufficient 
for the proper preparation and presentation of an appeal, 
and the claimant is forced to proceed before the Appeal 


Tribunal in a position of distinct disadvantage, or to 
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abandon his appeal completely. We submit that this 
practice of shielding evidence is contrary to the rules 
of natural justice, and should be abolished immediately. 
(d) Subpoenas 

On a number of occasions when it has 
been necessary to subpoena witnesses on the appeal of 
an injured workman, the Appeal Tribunal has refused to 
issue the necessary subpoenas at the request of counsel 
for the appellant. Again, this has imposed an undue 
hardship in the presentation of the appellant's case, 
We recommend that this practice be terminated. 

That Lsvalloin, that brief on appeals. 

The next, Mr. Commissioner, is that of 
the Motor Vehicle Manufacturers' Association, The Motor 
Vehicle Manufacturers! Association at page 6 at the 
bottom there is a matter that might be relevant, and then 
over the page. Under the heading "Small Claims". 

Recently we have observed indications 
that the administrative department of the Board has 
appeared to settle small claims without full inquiry. 
We question the wisdom of settlement which may be based 
on administrative efficiency rather than on merit. Such 
practice could eventually lead to frivolous or fraudulent 
claims. More particularly it could be dangerous because 
it can establish grounds for re-opening a claim for 
further benefits in later years. And, of course, l 
suppose \it would follow, Mr. Commissioner, that it would 
mean there could be no appeal in practical terms from a 
settled claim. 


And then on page 7 under "False 
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1 Statements": 


2 We are aware that the Appeal Tribunal, 
3 conducting hearings, receive statements under oath regarding 
4 accidents. We are concerned that there is no provision 


5 for penalties when false statements are made under 

6 oath about an alleged injury. Denial of claim is, of 

7 course, no penalty under these circumstances. We suggest 
8 that suitable penalties be provided if false statements 
9 are given. 


10 I might interject that there are, of 


11 course, provisions in the Criminal Code that might well 


12 be applicable in that situation, but not in the Act 


13 itself. 

14 MR. KERR: We would appreciate very 

15 much knowing what the definition of "Small Claims" is 
16 in this brief to assist us in preparing information on 
7 this particular subject, if we may, Mr. Commissioner. 
18 We do not know what they mean by the term "Small Claims". 
19 THE COMMISSIONER: If you ae atoatialil, 
20 under what circumstances do you do it, if the Board does 
a1 4t?°CIslitya practice*ofithe Board to hear a certain 

22 number of them without making inquiry or investigation? 
23 MRE NKERR eo Nopesirg wet wilinbe 

oA presenting information on that, but so we will have the 
25 specific information we wondered what they meant in the 
26 brief by "Small Claims". That term is not familiar Go 
97 us? 

28 THE COMMISSIONER: I suppose they don't 
50 know exactly what ones you de do. You are acquainted 


with what you do, ad probably it is not necessary for 
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them to define it. I would like to know what ones you do 
do it with. 

MR. KERR: Thank you. 

MR. GUTHRIE: Mr. Dykes representing: 
that association was here this morning and I think if I 
do recall he said that he would be back with other parts 
of their brief and you might-ask about that at that time 


MR. KERR: Thank you. 


The next one is the brief of the Ontario 


Federation of Construction Associations which deals with 


the appeal structure at the foot of page 4: 

We would refer you to the appeal 
structure of the Workmen's Compensation Board (See 
Appendix "B") which shows the various levels through 
which an appeal must go, beginning with Administration 
to a Review Committee to an Appeal Tribunal and finally 
to the Board, The industry feels that the appeal 
structure is in its present state entirely too cumbersome 
It should be noted, too, that members of the appeal 
committees are presently drawn from the administrative 
staff of the Board itself. 

The problem arises in the present appeal 
procedure as to whether there may be a tendency for a 
Review Board or Appeal Tribunal to support previous 
decisions rendered since all appointees are chosen from 
the original administrative branch of the Workmen's 
Compensation Board, 

It is felt that the Review Committee 
shoudd consist of outsiders appointed in the same manner 


as arbitration boards. It is obvious that from such 
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appointments there are many advantages. It is our 
understanding that the B. C. legislation which was 
amended in 1965 seems to be more effective because the 
Review Committee does consist of persons from without 
the Board, 
We respectfully point out that in the 
International Labour Conventions and Recommendations, 
Recommendation #23 relating to jurisdictional disputes 
concerning workmen's compensation states that such 
disputes turn not only on the interpretation of the laws 
and regulations but also on questions of an occupational 
character requiring a thorough knowledge of working 
conditions. It pehareees that every dispute relating 
to workmen's compensation should be dealt with by a 
special court or board of arbitration comprising, with or 
without the addition of regular judges, an equal number 
of employers' and workers' representatives nominated 
or appointed to act as adjudicators by their respective 
organizations, or elected by bodies: of employers and 
workmen. Wheresuch disputes are dealt with by ordinary 
courts of law, the court should be required to hear 
employers' and workers' representatives as experts in 
cases irooiving questions of an occupational character 
and, in particular, the question of degree of incapacity. 
It is our opinion that the question 
of keeping workmen's compensation out of litigation and 
the courts is an excellent precept, but in terms of justide 
and equity an appeal should be made to a tribunal or 
body other than the tribunal making the original decision 


and we do not feel that such steps would necessarily 


» Uy a 
, 


: Tio * at _ ll = “a he Ws } " 
20w notaratyet 9 ie a he 
do betw 7 er —” a ae 4 
eit? sanssod evtipette son 0@ ot mans oa 


fociatw fave enownsn 20 Jatenog ee0b _pesatnnod wotves | | 
oes : nes 5 : 


a sbtsOd PS 


, ad? wt it a6 onto et rurdpaqee’t aw 
7 > : 
‘stained sie snolsnsvnod twodad fica eaueedeaem 


oet 


i aytuegts, Enaettekeya a? antisles FS% nordsboommossh 


fous tent chinde not tmansamas a'neniiow gentmrsonog 

awal rd bar uokiadanqnssit = no wino ton mau? sstuqqtd 
Nate hall bay a snalvaoup mo oets gud snotisl(yget bre 
id ded to sanswort sigur’ & antitupest  t9t0e7sdo 
anieles etugett ersve dads abremmoces II ‘senolstbnos 
i a ¥d cue tLsab od oni nokteamnsqmoo 3 "nomh TOW ot Ff 
0: Agiw .aateltamos nortanctote 10 brsod 10 J1100 fetooqe 
eeimutee inup> as. .#8phul, teliuget To noksinhs edd gvontiiw 
edie pines nevigaadaeenge 'atexow bra ‘ateyolqme To 
svidseqeey sist? yo ebdnt outs ee tos of beInioggs I 
Bris senyoloms ‘To Barred: ea betdoels vo ,eroldasinsgiwo 
e1éenibya gi’ dtiw tlesh ste estugelb sche preci . fencitow 


T2580 oF Kextuper eo BLlvyona Iruoo —_ ~wal ‘lo adios 


“fi etisqto an seuttsdwsasaget ‘stoili1ow ban Plc ai 


“etvosisi> (snoliaquodo as To saoiseeup gntvtgunt 26886 


|. vatosqsent Yo ali bbl Yo notfendp oi? ,tatvotiasq of ,bite 


aolsaeun ofa tsdtt motniqo qo el of 


| 
, be hia noftsatisli to awo nolssaneqmos a ' emnl-row Stqeox to 
Fieul, to earst ar sud ,Iqecetg thefisoxs ae at etiu0s omy 


_ 
oo nienaicteed 8 oF shen od bIvoca [seqas ns hyn wg 
nee bos 


‘hae 


‘ohel tush tanta edd gatism Sanwdts att “- 


7 <a | os i £b +2, ay : _ xy 
i. q a3 af 7 =) sr 
~~ ~ iat 7 ry om shed S : od es 3 a wean Gua 
» z a Le : ye 


a? 48 


16 


29 


30 


Nethercut & Young D 07 


Terento, Ontario 
destroy any administrative acts of workmen's compensation 
but rather enhance the operations of this quasi- 
judiciary body. 

THE SECRETARY: I should have said the 
man phoned me at noon hour about that. He intends to 
come up in the morning, but he is at a meeting now. 


I think we will hear from him tomorrow morning. 


Association at page 4, 

THE COMMISSIONER: Counsel adopted the 
resolution. 

MRe GUTHRIBe This «resolution reads: 

Whereas the present procedure of 
conducting appeal tribunals under the Workmen's 
Compensation Act is unsatisfactory in that the workman 
is seldom given the benefit of a reasonable doubt in the 
findings by said tribunals; and 

Whereas as it was stated in the 
Legislature by the Honourable Minister of Labour, Mr. L. 
Rowntree, that in effect the appeal tribunals procedure 
of the Workmen's Compensation Board was loaded against 
the claimant; 

Now therefore be it resolved that the 
Act be amended so that if any doubt is brought out 
during the trial before the appeals tribunal, particulary 
in evidence presented at said tribunal, that the claimant 
be given full benefit of such doubt; 

And be it further resolved that the 
full file of evidence and not merely a summary thereof 


be sent the claimant or his counsel in ample time to 


pone : 
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prepare a suitable defence prior to date of hearing«g 
Thatwse che only item on that brief 

dealing with appeals. 

The, brief-of; the, Ontario: Provincial 


Conference of the Bricklayers!, Masons' and Plasterers’ 


International, Union, at. the top of the second page: 

We are satisfied, Mr. Commissioner, 
that our past experience could only command-us to 
respect and to admire the past procedures, to what we 
would have to now say, the Old Workmen's Compensation 
Board. 

One would be correct in asking the 
question, "What do you mean when you say the Old 
Workmen's Compensation Board?", The answer is quite 
simple. The workings and procedures of the new 
administration is doing nothing less than causing chaos, 
undue long periods for appeal hearings, not allowing 
persons to appear before a Review Committee in the delay 
or doubt. of, a, claim. 

One must appreciate the fact that it is 
most difficult to explain in letter form and try to 
portray the same understanding which can be portrayed 
in a personal interview. 

This reasoning is supported most 
factually in the case of Mr. A. Merlino, Claim No. 
5986894, who under the instruction of his Physician, had 
to cease working because of his injury in April, 1965. 
Because of this action and because many months elapsed 
without receiving any compensable benefits from the 


Board, Mr. Merlino through his local union representativ 
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requested myself as President of the Ontario Provincial 
Bonrerence to intercede on his behalf. 


in contacting the Board Officers, I } 


learned that the case was before the Review Committee, and 

that it was not permissible for me to appear before the Committee 
but I was informed that it was permissible to write to 

the Committee and they would review my correspondence. 

The Review Committee rejected the claim 
and the matter was referred to the Appeals Tribunal of 
the Board and the hearing was held on the 28th day of 
January, 1966, which was ten (10) months after the 
eagured workman's layoff of April 2, 1965. This long 
delay was totally unnecessary because the Appeals 
Tribunal upheld the appeal of the injured workman. 

Apart from the unnecessary long delay, 
one of the most disturbing factors was, when we were 
notified that the case had’ been Ber ee aes the Appeals 
Tribunal and that the Board refused to furnish the 
workman with all of the facts upon which they based their 


decision, The Board did, however, provide us with a 


fmeey Ol information, but this of course, fell far 
Short of all the facts involved. 
It is therefore our submission, that the 

Board's new and present procedure is an introduction that 
ts totally unnecessary and is depriving the Board of 
retaining the respect and admiration that it once 
enjoyed from the Labour Movement and the workers in 
General, throughout the Province of Ontario. 

| We do, therefore, Mr. Commissioner, 
recommend to you the following: 


ts After careful study of the Board's past 
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and present practices and procedures, that you recommend 
that the practices and procedures rev ert back to that 
of a couple of years “ago; 
a If it is necessary that a doubtful 
claim be submitted to a review committee, that personal 
representation be allowed to appear before the review 
committee, which could prevent unnecessary and long 
delays in establishing a claim. 
3 If, dtiet’s) necessary ‘thatoa doubtful chain 
be submitted before an Appeals Tribunal, that the 
injured workman or his appointed representative be 
furnished with a complete and detailed record of 
evidence upon which the Review Committee’s decision 
rejected the claim. 
4, That if it is necessary to deviate from 
the Board's past policy and procedure, that long-service 
Officials of the Board who have knowledge and experience 
of the workings of the Board's practice and procedure be 
allowed either individually or collectively to submit 
their views to any changes prior to the new procedures 
being introduced and before it becomes policy of the 
Board. 
All of which is respectfully submitted 

for your careful study and consideration. 

Don Williams 

President 

Ontario Provincial Conference. 

And the last brief not dealt with on 

this subject area today is that of the Provincial 


Building and Construction Trades Council of Ontario. 
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Beginning at page 8 of the brief under Point 7:"CLAIMS 
HANDLING PROCEDURE PRIOR TO MARCH OF 1965". 
#1 = (a) Having in mind the statements made in 
the Legislature, as reported in the’ Legislative Hansard 
of June 20th, we would respectfully request the 
Commissioner to make an exhaustive study of the claims 
handling procedures, From our experience in dealing 
with the Board over the past many years we cannot see 
where any change was made in the adjudicating of claims. 
It is our opinion’ that a number of 
additions were made to the staff and titles’ changed 
which have lowered the efficiency of that department 
rather than take care of any increased volume. We 
believe that the opposite has been the case. Never have 
we had so many complaints from our membership concerning 
long delays, both in the adjudication of claims and in 
getting our payments. 
#1 = (b) Prior to March, 1965the claims handling 
procedure was as follows......lf a Claims Officer in the 
initial adjudication was not able to determine entitlement 
to benefits and therefore it would be necessary to reject 
the claim, he file had to go to a committee of three. 
These three were senior claim specialists who sat above 
the claims adjudicating group. The caims, to be rejected 
by a claims officer, were transferred to these three at 
almost hourly intervals. This provided for an automatic 
speedy review by a much more experienced senior claims 
officer. His review was to make certain that all 
pertinent information was on file, that no points had 


been overlooked by the adjudicator, If he was in 
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agreement with the wjection of the claim, then the claims 
officer handling the file initially sent~such a notice to 
the workman. ».iIf, oe thisipaneLefeit nan iocal 
investigation should be held; a further medical examina= 
tion arranged, or that the points at issue could be 
determined only by a hearing with all parties being 
under oath, then such arrangements were made immediately. 

If the workman felt his case shouid be 
appealed, a written notice was all that: was~ required: 
This would take his case immediately to the Review Board 
who would review the evidenge, order such enquiries it 
felt were necessary and make a’ decision’ on’the* basis’ of: 
facts then availabie; or it could immediately schedule 
a hearing to determine the credibility of the persons 
involved. Any subsequent appeal was to the Board itself. 
He talks there about first if rejected by the claims 
officer it wouldecowto a committee of three, 

MR .GUTHRLEs«Aasenior:elaims officer, 
yes. 

THE COMMISSIONER: Then he talks about 
a review board after that. 

MR. GUTHRIE: And then finally the 
Board which almost makes it look like a four-=stage 
procedure. I don't think that there was a review board 


over and above those three. 


MR. KERR: We would be delighted to 
Retin that in our presentation, sir. I believe some 
confusion exists in view of what we heard today on that 


particular »ppoint.. 


MR. GUTHRIE: The brief goes on: 
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Nethercut & Young — 
Terente, Ontario 
It has been our experience that we could 
get cases appealed through the Review Board in a matter 
of two to three weeks. The review group of three: above 
the claims adjudicators’ provided’ an automatic almost — he 
instant review. Since March of 1965 a claims-officer 
must mak© his decision on the basis of the information: 
then available to him. A notice then goes-to the man 
and he is told he can appeal. He must’ then write to the: 
Review Committee and ask for a’review. This usually 
takes about three to four weeks from the date of the- 
accident. The Review Committee's decision’ is communicate 
to the man by letter and in this he is told he-may 
have a summary of the evidence if he so desires. This 
requires that the workman write another letter’ to the 
Review Committee making this request. Our experience has 
been that it is usually about ten days before the workman 
is in receipt of this. 
These summaries, we believe, are 
loaded against the workman, are usually composed of 
highly technical medical terms, the workman is at a loss 
to know what to do in filing his written appeal, and 
usually brings the matter to his union representative, 
a member of Parliament, or some other such individual. 
About the only advice we can give him is to take the 
summary back to his doctor and have the matter explained. 
He must then write requesting an Appeal 
Tribunal hearing and if he is lucky a date may be set 
a month or six weeks after he has forwarded his request. 
He must then go through the same procedures in asking 


for a’ summary of the evidence and a copy of the 
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transcript and then seek advice as to whether he should 
appeal to the Board. 

This is a long formal process and does 
nothing to improve the Board's image and because of the 
lengthy delays puts the man and his family in a most 
embarrassing financial*position and actually results in 
privation and hardship. 

These many complaints together with the 
great increase in the number of appeals make it apparent 
to us that the Board's administrative costs must have 
increased tremendously with a decline rather than°an 
improvement in the efficient handling of claims. 

Until the institution of the so=cailed 
new claims system, a workman always knew where his claim 
f alled to meet the requirements of the Act == on either 
Readout or non-medical grounds. If the former was the 
case, we could advise the workman to either return to 
higcdector forratfurther “appraisal of *his ‘condition or 
we could ask the Board directly to arrange to have one 
of its Medical Department examine the man or request a 
referral to an independent specialist cf the Board's 
choosing. 

If non-medical points were involved, we 
could always advise the man to discuss particulars of his 
accident with fellow-workmen, with his supervisor, and 
also with the employer to see if an accident could be 
established. If we were unable by this procedure to 
establish an accident then we always advised our member- 
ship that there was no use appealing the matter further 


to the Board, 


abit wane anno mn an 

feos a net iinet ett bas nen ott etughaysied yatansl 

at tives yLisutes ite nisereaneaaanae 

i Dee .qtdebuysd Boe notvevtag 

odd dtt« “ecesaed edntalqmos yaam eeoent y wa 

deormqns: tf ssn ehaaque to «sdmun edt ob eesetonl sot 

ovan-saum stan ‘eehtentatetmbe #'brso8 ed? atsi¢ ew of 

An Hedtt eddgex*orntissh a ngtw gfevobasmexd beesetont 

satiiels So gndtoned anebettts ai¢ of tosnevotqmt 
beifsocon siz 26 aobsugitead sid Liza ty 

inte ss vei vorrestel wert eyswis ngminxow.e ,medeye amtsio wen 

nod2ts «oO << 9494 adZ ‘to pivsherkupers ‘etd goom ot betty 

oft Saw cemis? of4 27 .ebnuote Leotbem-rion sa. Isobbem 

: 63 atugee Ysdete of namitow sf% Gatvbs Sluom ew ,esao 

10 cotsrbamo eid Yo Lasisiaqs wets iw? s rot rodoo0b atd 

ito Svad ot onfierTs 0? <ieaah basoh sit. daeas Hivos sw 


8 t#ethey “to nom ei? snbmexe Iaseerequh taotbem ett. to 


s'bised of? ‘to teiletosqe Inabneqshrions od, Lari tet 
-adteooro 
sy .baviovat avew stntod inothem-fom 31 ee 7 

ahd te eneiwolmeq aeuoetS of named? eetvhbs eyawls biupo 
ee are ,namltow-wolleat dotw dnebtoss 
ad Sluo02 Jasbboos fa lt eon of seyalqme sd? dtiw oels 
os erubenotg sind wd sidan) eew ew tL  .bedelidayes 
)stadmer wo. beeivbs eyswis ew net® Inebhosa 18 datidatas 
menoawt <e9 7a edt guileeaqs stv on Baw etzedd tad? gine 


9 sbusod ed ot 


i 


Nethercut &é Young ed é; 


Torente, Ontario 


We would ask the Commissioner to go over 
some of the summaries of evidence supplied: to the workman 
as read to the Legislature on June 20th, 1966.° And I- 
believe there will be samples of those available tomorrow 
Sin. 

I am sure, Mr. Commissioner, you will 
agree that the average workman would not have the 
slightest idea as to what the medical problem was and is 
in no position to- write’ out’ his-reasons~for-appeal. These 
present procedures only tend to confuse the workman: and 
involve long drawn-out and costly appeal procedures, 
leaving the workman most bitter because of the 
formalities involved, and with the belief, in view of the 
language used by the Board, that he’ is having something 
put over him. 

Again referring to the Legislative 
Hansard of June 20th, 1966, the Honourable Minister of 
Labour Mr. Rowntree quotes at length a statement by Mr. 
Justice Tysoe extolling the new procedures. The Royal 
Commissioner should be asked to investigate the extent of 
Mr .©JasticecTysoers enquiry *®if any. 

The facts in this statement are as 
follows...Chief Justice Alex C. DesBrisay was, appointed 
by the B.C. Government to conduct a Royal Commission 
Enquiry into the Act and the administration of the Act 
in that Province. The British Columbia Federation of 
Labour suggested to the Chief Justice that he should 
make a detailed analysis of the operations of the Act in 
Ontario, since the Ontario Act had complete endorsation 


of all phases of the organized labour movement. It is 
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our understanding that the Chief Justice called on the 
Ontario Board late in the fall of 1964. Unfortunately 
he died suddeniy following his return to British 
Columbia and without completing his notes on the Ontario 
administrative system. 

Mr. Justice Charles W. Tysoe was 
appointed to complete the Royal Commission Enquiry begun 
e Chief nett DesBrisay and because there were no 
notes available to Justice Tysoe concerning the Ontario 
operations the Justice visited the Ontario system late 
in May,1965. The new appeal system had been in effect 
less than six weeks at that time, so there was no 
possibility of Mr. Justice Tysoe weighing the results of 
the new system against the procedures formerly in effect. 

Mr. Justice Tysoe did not contact 
representatives of organized labour, organized management 
nor as far as we can learn, organized employers; so there 
is nothing to justify the Board's propaganda that the 
eminent jurist is in full support of the new procedures. 

That -completes the briefs not submitted 
by the associations themselves. 

THE COMMISSIONER: That completes the 
matter in connection with the first part of the hearing 
for this week, is that right, other than what we are to 
hear tomorrow morning? 

MR. ESTEY: Yes, other than what we have 
reserved today and others which may appear before the 
Commission. 

It may be that somebody here has got 


some further arrangements they would like to make for the 
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presentation of the balance of their briefs. If so, 
would you’ be good enough to see me or give me a call on 
the telephone? 

THE COMMISSIONER: Well, we will adjourn 
until ten o'clock tomorrow morning. We will also seek 
to make inquiry as to whether there are any better-= 
ventilated quarters available in which we can sit. In 
the meantime we will continue hearings here, It might 
not be as crowded on future occasions as they have been 


today. 


=---At 4:30 p.m. the hearing adjourned. 
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TN THE MATTER OF The Public Inquiries 
Aut, R.e8.0. 1960, Ch. 32 


- and = 
TN THE: MATTER;OP van inquiry into and 
Report Upon The Workmen's Compensation 
Act. 
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BEFORE: The Honourable Mr. Justice W. A. 
McGillivray, Commissioner, at Room 
200, 67 Richmond Street West, 
ToronvajLOntario, on Tuesday , 
27th of September, 1966. 


APPEARANCES: 


WALZ. Estey, Oe) 


and ) Counsel to the Commission 
H.D. Guthrie ) 
G.A. Johnston secretary 
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ALSO PRESENT: 


J. Ostrowski For himself 
R, Koskie and) For the Labourers! Inter- 
G. Gallagher ) national Union of North 


America, Local 183 


H. Kobryn and) For Provincial Building and 

J. Carroll ) Construction Trades Council 
OF Ontario 

D,. Wilidame 2 For Ontario Provincial 

and ) Conference of the Bricklayer 

D. DeMonte ) Masons! and Plasterers’ 
International ‘inion 


W.H. Oliver 9 


and ) 
DoS, Black ) For The Canadian Manufacture 


ee 
Association 
Gm. Poole, Executive Director 
/.R. Kerr, Director of Claims and Rehabilitation Service 
G. Black, Co-ordinator of Claims Service: 
B. Kergon, Claims Officer - For The Workren's 
Compensation Board. 
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---Upon commencing at 10:00 A.M, 


MR. ESTEY: We have, Mr. Commissioner, to 
finish off the Appeals Discussion this morning, a brief 
by Mr. Ostrowski, and we will start with him and then we 
have the Labourer's International. Mr. Ostrowski is her 
on Appeals Procedure. 

MR. OSTROWSKI: My Lord, as was yesterday's 
procedure, should I read my brief? 

THE COMMISSIONER: You can proceed as you 
like,«MrysOstrowskit’®l Buggest that you" de"read 40 and 
then Counsel can ask you questions. 

MR. OSTROWSKI: And can I add some further 
commerts during the reading? 

THE COMMISSIONER: You can read it and 
enlarge upon it as you like, but perhaps you might read 
it first and then have your comment about it. 

MRy OUSTROWSKIe~ Thankyou; "My Bordy= =P wild 
not go through the first part which is rather touching 
On géneralities’or- the Royal Commission. “This* brief°is 
limited to the following points of the agenda of the 
hearing of the 26th of September, 1966. 

1). Appeals on question of Law to the Court. 

2) Administrative appeals within the Board 

structure .« 

3) Aecess to Board Records by directly 

interested parties. 
hep op Me™e «1 
Section 72 (1) gives exclusive jurisdiction to the Board 


to examine into, hear and determine all matters and 
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questions arising under Part One of the Act - and to 

any matter or thing in respect of which any power, author- 
ity or discretion is conferred upon the Board, Further- 
more = any action or decision of the Board is final and 
conclusive and is not open to question or review in any 
court, and no proceedings by or before the Board shall 

be restrained by injunction, prohibition or @ny other 
process or proceeding in any court or be removable by 
certiorari or otherwise into any court. 

The above provision of the Act takes the 
W.C.B. out of any legal system of this Country, It 
creates a state within a state without responsibility to 
any Court of Canada. 

It is a citizen's right in the democracy to 
have protection of independent Courts against any 
injustice. Denying this protection violates this basic 
right - and is unconstitutional. 

THE COMMISSIONER: You have been dealing now 
with the right of appeal to the courts.. You. go on now 
to the administrative procedure within the Board itself, 
is that correct? 

MR. OSTROWSKI: No, that would be the next 
point, I think, 

THE COMMISSIONER: All right. 

MR. OSTROWSKI: Subsection (3) & (4) give the 
Board authority to reconsider any matter that has been 
dealt with by it or to rescind, alter or amend any 
decision or order previously made. In all these actions 
the Board is not boun d to follow legal precedent. 


All this can be done not only "in absentia" of the party 


oi 7” tt le . 
| og ona = toA ef? to ono axed tobay gntetes. en 
a a : a Y - ais 


totus ,18"0d yne Motd# To Joogast nt gant peste een 
7 | as idou% , based adt moqu ‘ucieelsenaaeaonds: no va th 
bas kant? et based edt to motatosh to aoltoe yns '= 210 


7 mS 


ia 
“NGR At wolvet to aotteeup of mago tom at bas ovievlonos - 


4 
a 
4 


} ' Ifgde bused ed? stoted to yd egntbeesotd on Bag ,dtv0o 
| qodto YS to nottididora ,molsonutat yd bentsitee1 od ty 
oe | vd ofdevomex ed 10 trvoo yas AL gatbeessotg to Be9007G | 
.ttvoo yas otnt eelwtedto to listold1s9 


sit aeilet toA ond to aoketverq evods eT 


a ala: «(ae 


$I .yadmvod etd¢t to msgeye Isgel yas to duo -3.9.W 
od vittitdbemogast tuodtiw odete « atditw etsie 6 ee7asto 


.sbaensad to grv0od ys 


‘od yosicomsh edd at sdgit e'nestzio as et 31 
ys paities atis09 tnobmeqesbat Jo mottostorg evan | 
‘otesd atdt aetelotv notsoototq aide gntyned otteutat 
Jenottusgté¢eancony ef bus — tdgix 

won anilesh mesd eved voY :AaWOIe@@IMMOO SHT 
won mo Om VoY neue add of Leeaqqs to tdatt odd déiw 
y eMoast brsod ond atdttw ewbeootq eviteisetatmbs ad? oF 
$tostroo Jandy et 

_txen ects od pbivow dedd ,of sINewonTeO .AM 
sMatdd I ,tntog 

| if -tdgts ILA :AGMOL@2IMMOO FHT 
. + ovts (#) & (€) motdoesedu® ;IX@WORPZO ,AM i ie 
ngsed esn Jadt tedtem yas vebtanooet o¢ ytizodtus bis0d | 
¥ttse Saems +o 19tis Sample ot weet yd d¢tw stiseb 
ene waned ‘seeds ile al .ebsm eleconenth mebto ‘to notetoed | 
rebgootq isgel wollot of b, cut ae A none 
wt BY, fanaa at setae eet 


Nethercut & Young eeu 


Terento, Ontario 

directly involved = and without notifying this party - 
acting only upon the report of any of its officers and an 
inquiry - or even by some other person appointed to make 
the inquiry. 

THE COMMISSIONER: In this case when you 
refer to the power of the Board to do this without 
reference to anybody, you are referring to their power 
Doe reconsider? 

MR. OSTROWSKI: Yess 

THE COMMISSIONER: You are not referring to 
their power on appeal? 

MR. OSTROWSKI: No, to reconsider. Further- 
more, any such appointed person has all powers of the 
Supreme Court of Ontario - (Sections 75(2) and 65.) 
Section 76 - provides that an order of the Board (for 
any payment of money made under the authority of Part 1 o 
the ACt) filed with the clerk of any county or district 
eourt, becomes an order of that court, and when so 
filed may be enforced as a judgment of that court. All 
this may be carried on by the Board by post without the 
necessity of personal attendance at any office. Any othe 
order or judgment of the court can be appealed in due 
course. This rubber-stamped filing. is final and con- 
clusive, not open to any appeal, eT er = 
or any other court action. And all this is obtained 
without any participation or even notification of the 
interested party. The modern version of obtaining by 
mail - order a judgment of the court - without any 
control or critical examination by the court provided in 


the Act. 


a ole <email aaa Raves 
6 Bos e¥esttto edt to yrs to wroqet wicacriante 


| EES wii) E 
i 
Up @ebe par @ 9 erat Cran  gtitupre ent bw 


ae 


yoy nonw e@so eid? nT sAAMOIaSIMMOO HT nt 
guoddiw etd ob of bisod edz To tewoq edtod teTe% 
dawoq ited? o¢ anbtis'tet sts voy ,.ybodyas ot goneTs tet 
Op | todd Treblanocost oF 
.29¥ | SIA@WORTEO .AM 
| SHT 


od giriviYete1t gon eTs voY 
‘Sissqaqe no tewog thedz 

-1ahtit ,vebLenoost ot on :TX@WORTCO . AM 
afit to atewoq [is ssn nosteq bedatoggs rove yas ,stom 


-€,@3 bas (S)2y anotdos2) = otisdnO to trod emetqua- & 


2 : 
1] qoay bado@ ‘etif Io tebt0 nib Seif eebtvorg = BY noLtse2 i 

. o £ ined to ytitodtus sft tebau sbem yeront to jnenysa Uns \. 

| Jotetelb to ytnvos yas to wxefo edd dttw belit (290A ede | 

. oe menw bas ,¢ivos dad? to t9bt0 ns eemovsd ,.sIUOS " 


fA .dtuos dsdt¢ to dnomabul s es Beorotas od ysm Hellt 


“hi edt suodtiw teoq yd biscd edt Yd mo Belriso od ysm ald? 


madto ymA .eottto vis ts sonsbnedtis L[anosteq to vilaesoon 


_ $b nt belasqas ed nso Ixwoo edd To tnemagbut to tebto 
-too bas Lent? at antitt beqmeta-reddut sidT .saTioo 
be = eenidinter a tiudtedd .iseqas wis of neqo ton ,svieuls 
bentsddo et atid [is BoA .nokiss Ii1y0o- redsto Yas Fo 
$84 Y6 noftestttdon msvs to not?sqtotiasq yas tuenttw 
el aninteddo to nofetav nxehon eiT .ysttaq betsetsint 
ys Jyortiv - 109 sit To dnemybyt 8 Tebto0 - tiem 
, bebivorty wtuoo ent yd nolosnimsxe fsottizo 16 Lorsn0D 
a ob of eee rvdOA 


P| 


7 - ; : - 
7 . J 7 7 


a 


29 


30 


Nethercut & Young 


Torente, Ontario 

THE COMMISSIONER: You are still talking 
about the power of the court to reconsider, to reopen 
a case? 

MBeyOSTROWSKEIgy Thatweisirigehs, 

THE COMMISSIONER: I see, all right. 

MR. OSTROWSKI: Referring to the appeal. 

Do you wish me to go on further? 

THE COMMISSIONER: If you wish to stop and 
deal with the first point, you may, Mr. Cstrowski. 

MR. OSTROWSKI: The 
appeal until now exists only with the administrative 
structure of the Board. It is a matter of common sense 
to assume that no reasonably sound appeal could be made 
without knowing the facts, evidence, medical opinion and 
other, reasons, of the: decision.».,.All proceedings; bythe 
W.C.B. are kept secret, and, as one brief presented to 
the Royal Commission admits, the workman, until he decide 
to appeal to the Appeal Tribunal"“has no idea why his 
claim failed". and even then, all née can ev i974 
"summary of evidence" prepared by the W.C.B. = in other 
words, the party who naturally opposes the appeal. 

THE COMMISSIONER: Why would the Workmen's 
Compensation Board actually oppose an appeal? They, in 
theory represent both management and labour. They are 
an independent party. 

MR. OSTROWSKI: Independent party but usually 
who is appealing, Your Lordship? Usually the appealing 
party is somebody who has been denied his claim. 

I was trying to find out in this Commission, 
asking the Secretary, Mr. Johnston, and asking yesterday 


the representative of the Board where are the regulations 
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of the Board of Appeal. There are none, none at all. 

If I ask, how can I appeal to the Appeal Trabdtnal, ail I 
can get is information by one officer of the Board 
here, in Sudbury, North Bay or anywhere else, So there 
is no evidence, no trace of any legislation, any regula- 
tion issued by the Compensation Board itself about how to 
proceed in the Court of Appeal, who belongs to that 
Board, who is presic¢ing and so on, 

I heard during the last day of the hearing 
a lot of things about the hardship to the workman who 
must appeal. I ama little bit puzzled with that inter- 
pretation. Who is appealing usually, Your Lordship? 
Appealing is the party who was denied his claim, If he 
will not appeal he will never get his claim. If he 
appeals, he suffers a hardship. Somewhere, something is 
wrong. What hardship is done to a person who has the 
right to appeal? I do not think there is any hardship 
at all. 

I think also there is a great misunderstand- 
ing regarding those different levels of the appeal within 
the Board structure. The real meaning of the word of 
appeal is appeal to some higher and, first of all, 
independent tribunal. With what kind of independence 
and levels are we dealing within the Board's structure? 
At the levels of the Compensation Board, I don’t think 
we have any independence. Every officer of the Board is 
an employee of the Board, is bound to follow the rules, 
regulations and instructions by the Board. If he does 
not follow them he will lose his job. All we are talking 


about is, as one brief mentioned with some kind of 
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satisfaction, is constant movement of the files from one 
subordinate, from one desk to another subordinate or 
another group of the same Board while, in reality, 
all the time you are dealing with the Board = not with an 
independent and higher level, 

To me, it makes an impression like following 
a revolving door. If you go around you land in the same 
place where you started. You start with the Board and 
you land with the Board, and you are on the same spot. 
I can agree that there is a certain degree of bureaucrati 
control over all these levels of Board employees and 
officers, but I cannot classif: it as an appeal system in 
the meaning of judicial procedure. I have to apologize 
fon my tine lish, «Your vLordship. 

THE COMMISSIONER: You are doing very well, 
Mr. Ostrowski. 

MR. OSTROWSKI: This is my first appearance 
in connection with legal matters. 

THE COMMISSIONER: «Theeright sof appeal y Mr. 
Ostrowski, would apply equally to the claimant, the 
Fabourenspnor itormanagement, cand ait is a long time ago, 
it is a half a century ago that the Workmen's Compensatio 
Board came into effect, but at that time the role to re- 
cover for an injury suffered in his work was pretty hard. 
If he was negligent he got nothing, if he didn't get 
medical help from the day he was hurt, he didn't get 
paid within the three days back to the time he was hurt = 
all of these things = he had to sue and let management 
probably appeal but by the time he got through, you have 


heard the cases that have been stated here in the last 
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day, in some of the American courts, the amount he 
received was not very much, 

It was to get away from that, as I understan 
it and as was indicated in the reasons given in the first 
Royal Commission by Mr. Justice Meredith, it was sought 
to get away from this appeal to the courts and that has 
accounted for this system which, as you say, is not 
consistent perhaps with all other English procedures. 

MR. OSTROWSKI: I would not be wrong to 
say that we are far away from that time. Times change, 
and I think the ways of doing things also has to change. 

THE COMMISSIONER: We are far away from that 
time, Mr. Ostrowski, but to accede to this will open up 
the -litigatTon-all cover "againg wilt it net? oT mear, sit 
is management that is asking for this change, not labour. 
Yours is the first voice of labour that I have heard, 

It is management that has asked for this change. They 
don't like a lot of these decisions on questions of law 
and they want to appeal them, questions of law. Yours 
is the first of all the submissions in which they ask 
for an appeal on questions of fact. 

MR. OSTROWSKI: Your Lordship, during 
yesterday's hearings different parties were represented - 
union and employers, associations and Boards of Trade, 
etcetera, and what was to me most amazing was that I 
did not hear at any time even one mention, one reference 
to the human aspect of these appeals and rights, Urion 
associations just dealt with numbers, with increasing 
volume of the appeals, and with costs, then they 


discussed legal and medical difficulties but nobody 
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mentioned that it was the human right of the human 
being to decide about his action, about his health, 
about what is going to be done to his body and how it 
Should be done. We are forgetting that every claim 
number represents feeling and surrering of a Living 
person. A person who happened to be covered by the 
Workmen's Compensation Board has no right to use the 
medical files because only one reason = the files are 
collected as the Act says or maybe an explanation by 
the legal department. One reason for the files being 
collected and prepared is for the purpose of consider- 
ing the question of indictment, medical aid and compensa-= 
ULOris If the workman is satisfied there is no question 
that if something goes wrong and he is hurt by some actio 
everything is concealed from him and sometimes it is too 
late to get that evidence which is in the file. I don't 
mean even doctors’ reports = things very simple like 
X-Rays, to have his examination. He has to start from 
nowhere again because he was covered by the Workmen's 
Compensation Board. I don't criticize a hundred percent 
Or even ninety percent the care given by the Compensation 
Board, but there must be some cases when a person is not 
satisfied, where they were denied - and I can supply 
them = and when they look in other places for medical 
help they got it and compensation afterwards, but he was 
mBenred”“or that “first human Piecht* vo Levrnin back to nis 
health, to his previous state. 

Now, it is a matter of common’ sense, as I 
said, to know that reasonably sound appeal could not be 


made without knowing the facts. How that could be done, 
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I heard many people appearing yesterday, during 
yesterday's hearings saying that that is a very expensive 
thing, that you have to get the transcript and the files 
of the Compensation Board, that you have to Sud Ler. 
almost suffer the atmosphere of the court room. It is 
a Simple solution = access to the Act the same as we have 
in courts. There is no secrecy in the courts, You come 
to the court and you can examine your files, evidence, 
any evidence. So, why are the files of the Compensation 
Board So secret? 

In the attached correspondence with the 
W.C.B. (Exhibits No. 1 = 9) indicates clearly that the 
refusal of the access to the Board récords = (inathits.cas 
only to the X-Ray films) is based on the section 97 (1) 
of the W.C.B. Act. and that the Board's medical records 
are considered privileged, and therefore subject to 
production only on the order of the Supreme Court of 
Ontario. Chairman of the Board in his interview with 
the, Press of May 30, 1966.(Gloébe .&.Mail May 3191966)) 
stated that "Doctors's reports on Board's patients 
are privileged in the same way that any doctor = patient 
relationship is privileged". This interpretation of 
the Board privilege is basically erroneous. Privilege in 
a doctor's case means nothing else but that a doctor can 
not disclose any information regarding his patient = 
without the patient's consent. It certainly does not 
mean that a doctor can refuse to disclose all medical 
facts. and information to the patient himself, To the 
contrary. 
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"The court frequently states that the relation 
between the physician and his patient is a 
fiduciary one and therefore the physician has 
an obligation to make a full and frank dis- 
closure to the patient of all pertinent facts 
related to his illness" (Law Medicine 
Research Institute, Boston University, 1963, 
page 217). 

Then I quote again from a book by 
William C.J. Meredith, Q.C., page 142 of a publication of 
1956: 

"The duty of a surgeon to disclose to a 
patient the relevant facts of the case and to 
deal honestly with him as to the nature and 
importance of an operation or other treatment 
has already been referred to", (Malpractice 
Liability of doctors and Hospitals) . Common 
Law and Quebec Law) 

I will not repeat these things.They are 
in His (hook, It is celearly stated on manysoccasione thaw 
the patient has a right to know what is going on. By 
the refusal to disclose the medical facts - the Board 


usurps the right of a patient - depriving him of his 


good right to have information regarding his health con- 
@ition, of his. natural right to decide about. the way of 
his treatment. Simultaneously, the Board exercises 
doctors duty, in a manner, that could be considered as a 
professional misconduct, by a physician. We feel that 
medical facts cannot be considered privileged to the 


patient. He has right to use this privilege and the 
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Board has no legal or moral right to conceal the medical 


facts from the injured workman, 
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The W.C.B. goes even further, than witholding medical 
facts from the workman: 

1) by preventing in certain cases the 

attending surgeon from giving full 

information to the patient and 

2) by refusing attending doctor access 

to the: Board"s files; 

This practice brings in some cases 
disastrous consequences to an unaware patient - as in 
fact in the case of Mre,; S. Ostrowski. 

Medical facts of utmost importance for 
her future were still concealed in the files of the Board 
but never communicated and never could have been 
available to her.- 

They come to the open only as a 
production of Dr. Lotto's file during his examination 
for discovery. 

Section 97 --- and after twelve years 
almost after the treatment after the accident --- Section 
97 of the Act is being used by the Board as an excuse 
in refusing access to the X-rays in Board's possession. 
This leaves patient without any possibility of checking 
what and how has been done to his body, leaves him at 
the mercy of an information very often casual, super- 
ficial and inaccurate information given usually by 
medically unqualified employee of the Board. 

How many cases of disability 
aggravation, how much unnecessary suffering, how many 
thousand dollars could be saved, if workman, as a patient 


would be well informed about real extent of his disability, 
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about future dangers, that could be avoided? 

fo - Indicate my" reehing.- I willl Just 
quote one fact. I think I can find somewhere the date 
when I was inguiring in the Compensation Board about how 
it came about to a change tin the policy of the Board 
regarding Mrs. Ostrowski's health. One operation was 
wrong, another operation was decided, but we didn't know 
even about the decision. I asked about some changes- and 
approval, official approval by the Board that the new 
doctor has approved, authorized by the Board, and there 
was that gentleman who had a big file in his hand, and 
after a big while of talking, "That will not mean much 
to your wife", It happened that my wife had a fracture, 
dislocation of the“hip since 1952. How can I rely on 
such information of a man who doesn't even know what is 
in the file? What is his critical assessment of the 
case? 

One of the most remarkable examples of 
the discretion power conferred on the Board is 
demonstrated by the Section 24 of the Act. Your 
Lordship, I come to this point only theorevically. 

This section provides that any special surgical 
operation or special medical treatment for a workman 
may be furnished, in the interest of the accident fund - 
if such an operation (or treatment) is the only means 

of avoiding heavy payment for permanent disability. 

Money - not workman's welfare and 
future counts... I do not try to imply that The Workmen's 
Compensation Board:‘uses this always, but the Act itself 


is unfortunately worded this way, that the main reason 


gaunt Litw T antfoot ym csnotbét ot a | 
| edtaé “edd ere gaot a I ‘wats tT fgost eno ¢ foun | 


. 


= TO Ga penueta” xiide a’ flewors20 .eiM gotbtaget 


word #’*nbth ow tud ,bebtosb sew noftsteqo Tetons ,aM0IW 


) | Brie eoaredo moe suods boles I -totatoeb edt juods neve 
ae Wen sit ted Srpof edt yd favordqs Istottto ,fsvorqqs 
} | syed? brs bisod add yd besttordtus Sevorqas esi xotoob . 
| bes , based efd nt elt? at s bad oriw ‘hamélines tsdy 2aw 1 ale 
: Howm nesm Jom [ftw ged?" .antollss to oltdw atd s tevts le a 

| eotudoett # best ottw em tact beneqqsd JI ."stiw iu0y of n i" 
z | ao ylet I mao wok .Scer neete® qid ed? to moftsoofath = 

A 


et tscdw wom! neve t'nesod Othe nem & %o notzsmrotnt dove 
' ' 


| ‘sd2 WG themezseas Isotityo afd at tedW Toll? end at ‘12 


Soeso 


to eelamaxs sidattamet. Jeon edit lo en 


at briol oft no betretnos rewoq notvetoath erly 
yuo tok edt to dS nottooe edt yd bedsttenomeb 
vifsolttvevosrs yino aateg atd? ot emoo T ,qidebrol 
Isolgrue {stosqs yas teds eebtvoiq noltove etaT 


Nemltow 6 10? dneméserd Leotbem Lstoeqa to notssteqo 


Al 
_ || = Ri saedtoos oft Yo saoredat edd at ,dedatowt ed ¥sm 


a aie vena ed? af (tusmesett 10) notdsteqo ns dove YL 


| 7 o"dittdseatbh Insnsmiseq ‘tot thomysa vvserd antbiove. to 
| bits ete'lfew e'nemitow Jon - yonok 


ae 
a! naetOW ‘SAT Zacd yiqmt~ oft vat jon- 6b’ t . atmo. wide 


4 7 
5 


’ 

, pe oe | pe 

Ja") om ee + B 
ad la * 


ne “a —— dod ,eyswils atdt aeeu brsodt 


Nethercut &é Young a 3 2 


Torente, Ontario 


of going to’ expense is to avoid heavy payment. 

THE COMMISSIONER: They could have 
left out the words "in the interest of the accident 
fund", 

MRe OSTROWSKIe~»In Light..of .the-above 
section no one should be surprised that files are 
considered so secret that even a Coroner's Jury, in the 
Board's opinion, has no right to request their files. 

As I mentioned previously, the main 
point or the main reason for refusing access is that 
the files have privilege. With a few justified excep- 
tions, proceedings before any courts are open not only 
to the interested parties, but also to the public, and 
that includes doctors’ opinions, assessment, correspon- 
dence, everything that was in the case. Why such an 
extraordinary precaution only when dealing with the 
Compensation Board? That I cannot understand. It may 
be explained to some extent tht the Ontario Medical 
Association try to make the life of its members easier, 
but where lies the prime responsibility of the nivetoeene 
To the patient or to the Board? .I have a .copy of. the 
Medical Association's brief, and they say the primary 
responsibility is to the patient. Why do medical men 
think only in the categories of their own opinions? 
Would the interest of the patient and the Board be 
served better by plain truth and medical fact? It is 
this kind of medical diplomacy we heard of yesterday, 

I think by Dr. Melvin, how he communicates, one to the 
Board, one to the patient, perhaps one to another 


doctor. He said they are different, but they are all 
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honest, I think there is only one truth and only one 
honesty. There are three different reports. Something 
is not right --- not saying something, withholding 
something, 

THE COMMISSIONER: I think he intended 
to say that they don't°all talk the same language. A 
report may be understood by a doctor, when it might be 
misunderstood by a lawyer. 

MR. OSTROWSKI: I think it is quite 
clear that there is a great difference in that 
correspondence when they are given to a patient, to 
a board or to another lawyer. 

So in summarizing, we respectfully make 
the following submissions: 

B) To establish the right of appeal on 
question of law to the courts. 

2) To determine the right of interested 
party to be present at all hearings during the 
administrative review or appeals within the Board 
structure. 

3) To establish that directly interested 
parties have access to the Board records. 

4) To clarify the interpretation of 
privilege regarding medical facts of injured workmen, 
5) To include in the Section 24 of the Act 
a clause establishing as a first justification for a 
special surgical treatment = the welfare of the injured 
workman, 

I thank you very much, your lordship, 


for the chance to present my most personal resume, but 
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1 having been in this country for almost 20 years and 

2 dealing with the Board for 17 years, I had some remarks 
3 and I am happy to present them to your lordship. 

4 THE COMMISSIONER: I want to thank you, 
5 Mr. Ostrowski. It has been a very careful preparation; 
6 it has obviously involved a lot of research, and we 

2 appreciate your bringing these matters before us, and 


8 we will certainly consider them, 


9 Mr. Estey may ask you some questions. 
10 MRs ESTEY: Mr. Commissioner, we 

11 perhaps should get on the record what Mr. Ostrowski's 

12 status is. 

13 Are you an employer or an employee? 

14 MR. OSTROWSKI: Well,maybe it is a 

15 different situation. We started as a partnership coming 
16 to this country and we were entitled to the insurance 

17 as partners. Some partners dropped out during ‘the 


seventeen= or nineteen-year period, but we are still 


18 

19 insured as partners with the Compensation Board. At 

20 the same time I am an employer during the summer season, 
1 with about twelve or fourteen people, and have paid all 
22 assessments for about 17 years to the Compensation Board. 
23 MR EoTRY* Wo De. *sure 'we Shave “your 

4 point''on ‘this question of appeals, do I take it from 

95 your brief, which unfortunately I just got yesterday, 
6 that you have had some legal training somewhere? Are 
27 you a lawyer originally? 

28 MR... OSTROWSKL:’ Dwas ‘a Lawyer or 

29 barrister, as you will say in England, until the war 


broke out, for 18 years before the Second World War broke 
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MR.ESTEY: I take it you are dividing 
the right of appeal into two different parts, and the 
first part is the right of the workman to appeal inside 
the Board structure against a denial of the claim, 

MR. OSTROWSKI: Yes. 

MR. ESTEY: And your general position 
omethat-rpoint, \if ‘I heard you irightlyp.ds «that sone must 
be practical and realize that the Board's role in those 
appeals; andicin sthiese adjudications is that of the 
protector of the fund; 

MR. OSTROWSKI: ‘Yes. 

MR. ESTEYs And therefore the workman 
should have some kind of a right to go to an independent 
party for an adjudication in some cases. 

MReiOSTROWSKI: \ sYess 

MR. ESTEYH#SiThat Mbs your position? 

MR. OSTROWSKI: Yes. 

MR. ESTEY WSeThen tontthe esecond 
category of appeals you are saying that where a matter 
of law arises somebody in the state higher than the 
Workmen's Compensation Board should be available at the 
complaint of someone affected by the Board to adjudicate 
whether or not the Board has interpreted the law 
gorrect ly. 

MR. OSTROWSKI: Yes. 

MR. ESTEY: Thatis your position? 

MR. OSTROWSKI: That is my position. 

MR. ESTEY: The third topic you have 


raised, that is dealing with medical reports, your brief 
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is a little less clear than on the appeals. Attached to 
your brief is a series of nine letters, which I have had 
to read very quickly, but I detect that you tried to 

get from the Board some X-rays in connection with the 
treatment of your wife's ankle. 

MR. OSTROWSKI: Hip. 

MR. ESTEYzgxiIn anyrevent jut here awere 
some X=rays. What I would like to know is this, fat iyou 
can remember. When this injury to the hip occurred you 
went to a doctor? 

MR. OSTROWSKIe= Yes, 

MR. ESTEY: And the doctor ordered some 
X-rays to be taken? 

MR... OSTROWSKI:: Yes, That was in 1952. 

MR. ESTEY: And these X-rays were takan 
by some doctor in private practice; were they? 

MR. OSTROWSKI; No, in the hospital. 

MR. ESTEY: Where was that? 

MR. OSTROWSKI: In Huntsville. 

MR.ESTEY: In the Huntsville Hospital? 

MR. OSTROWSKI: Yes. I,tried to”’get»then, 
and they are destroyed. After six years all X-rays are 
destroyed or sold to the manufacturers. 

MRytESTEY:Toxbe. cut up into. film again? 

MR. OSTROWSKI: Yes. 

MR. ESTEY: You went to this doctor, 
and he was your family doctor, was he? 

MR. OSTROWSKI:; Yes. 

MR. ESTEY: Andocal docton? 


MR. OSTROWSKI: A local doctor,casually, 
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who was presently available. 

MR. ESTEY: At the same time you filed a 
claim for compensation? 

MR. OSTROWSKI: Yes. 

MR. ESTEY: And that doctor made a 
report for the Board andwsent*that.along also? 

MR. OSTROWSKI:; After the whole 
proceedings, and there was a telephone call the following 
day, but in the busy course of things the doctor has to 
send the report. 

MRar BSTEY¢wd @metryine to tands outwho 
the doctor was. You went to the doctor. He took the 
X-rays in the hospital, and were the X-rays sent to the 
Board? 

MR. OSTROWSKI: I don’t know. I am sure 
they were left imptheihospital, ,because, Mne.. Ostrowski 
was X=rayed immediately after admittance to the Western 
Hospital in Toronto. That was on the third day or second 
day after the injury. 

MR. ESTEY: So she was removed from the 
Huntsville Hospital to the Western Hospital in Toronto? 

MR. OSTROWSKI: Yes. 

MR. ESTEY: And more X-rays and more 
treatment down there? 

MR. OSTROWSKI: Yes. 

MR. ESTEY: And all this was paid by the 
Board? 

MR. OSTROWSKI: Yes. 


MR. ESTEY:: And you for some reason 


wanted to get a copy of those X-rays? 
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MR. OSTROWSKI: Only now, after fourtee 


MR. ESTEY; From the letter of May 13th, 
1966, you tried to get a copy of the X-rays. Why did you 
want a copy of the X-rays? 

MR. OSTROWSKI: Because Mrs. Ostrowski 
has been refused further treatment by the doctor in 
Toronto, the doctors which are authorized by the Work- 
men's Compensation Board. The first operation was a 
failure. She went to the operating room with 25% 
disability, and after the two operations, one of them a 
failure and another corrective surgery, she has 65% 
disability, so we want to find Ouv, “andl wart tovde it 
as well, in other places if there are any means, any way 
of improving her health, 

MR. ESTEY: So what you want to do is 
consult another doctor, another Surgeon, to see what can 
be done? 

MR. OSTROWSKI: Yes. 

MR. ESTEY: And you want to give the 
other doctor a history of the case? 

MR. OSTROWSKI: Yes. 

MR. ESTEY: And you wrote to the Board 
and the Board said they couldn't tell you because 4t was 
confidential information? 

MR. OSTROWSKI: Yes. 

MR. ESTEY: Have you got the documents 
yet? 

MAs OSTROWSKI: No. “It 46 only in the 


case that the Supreme Court of Ontario will order, but we 
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will have to wait for that. The matter is very simple, 
There are some changes occurring in the bone, and the 
situation is such that treatment which was possible a 
year ago or this spring may not be possible next year. 

THE COMMISSIONER: If I may interrupt 
for a moment. Did you have another surgeon come into the 
picture and ask for them? Would he be refused, if you 
were asking advice of another specialist? Would he seek 
to have the Board disclose this information? 

MR. OSTROWSKES yPirsthof a4 Beant 
lordship, the result of the’ firstaoperationi wasmnotes told 
Lo uss neither*to my wife nor to me, and to find out 
what is wrong, why there are these deformities after 
the operation, which should have corrected any of these 
deformities, we have to go to New York just to get 
independent assessment, and then we found there is a 
lege shorter by five. centimetrés; thererdsofiexion 
deformity, and so on. Dr. McLaughlin said 45% flexion 
OT! Heider aiSheids GQocripple, as Dr. MeLaughlin said. 
But to get a good assessment we have to have this 
history, because every body is acting a different way. 

MR... ESTEY: Care Ibpdinternupts youstfiom just 
a moment? We don't want to hold up the other people 
here today, but I do want to find out one or two things 
from you. In the correspondence there is reference to 
a Der Harris’. 

MR. OSTROWSKI: Yes. 

MR. ESTEY: Was that the first doctor 
you went to? 


MR. OSTROWSKI: No, the first doctor 
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was Dr. Lotto. 

MR. ESTEY:; Was he engaged by the Board? 

MR. OSTROWSKI: Yes, 

MR. ESTEY: What you are saying is that 
you would like the reports of the first two doctors who 
attended upon your wife for compensation and you want 
reports from the doctors who Successively operated on 
your wife? 

MR. OSTROWSKI: Yes. 

MR. ESTEY: And you asked the Board for 
these and the Board said, "These are Board documents and 
you cannot have them"? 

MR. OSTROWSKI: Yes. 

MR. ESTEY? That is) the thing ano 
nutshell? 

MR. OSTROWSKI: Yes, 

MR. ESTEY: The Commissioner asked you 
whether another doctor has been engaged by you. Have 
you gone to another doctor? 

MR. OSTROWSKI: No. One doctor should 
really have good assessments. 

MR. ESTEY: Have you gone to another 
surgeon to have your wife examined? 

MR. OSTROWSKI: No, not recently. 

MR. ESTEY: Therefore no other surgeon 
has asked the Board for these reports? 

MR. OSTROWSKI: No. But we asked Dr. 
Harris, and he was refused, 

MR. ESTEY: You asked him and he said 


the: Board would not let him have the documents; is that 
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right? 
MR. OSTROWSKI: That is right. 
MR. ESTEY: And I think the Board 
referred you to Section 97 of the Act, and you have that 
in your orier, 


MR. OSTROWSKI: Yes. 
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MR. ESTEY: One last question. You mentioned 

X-Rays. When you went to the Huntsville Hospital for 
the X-Rays, did they refuse to give them to you? 

MR. OSTROWSKI: Well, they were already 
destroyed, 

MR. ESTEY: So that you don't know whether 
they would have given them to you or not? 

MR. OSTROWSKI: I had no idea whether they 
would give them or not. 

MR. ESTEY: And the Western Hospital X-Rays, 
are they also not available to you? 

MR « sOSTROWSKI: Nos 

MR. ESTEY: Thank you, Mr, Ostrowski. 

THE COMMISSIONER: Thank you. 

MRre vVESTEY: The Labourers!’ International, 
Mr. Commissioner, have in their brief references to 
matters which were discussed yesterday under the heading 
of Appeal Procedures. Mr. Koskie is here this morning 
with his colleagues. 

MRe KOSKIE: If it please, Mr. Commissioner, 
my name is Raymond Koskie. 


Mr. Commissioner, I appear on behalf of the 


183, Toronto, Ontario. I appear as counsel on behalf 


of this union, The Labourers’ International Union of 
North America, Local 183, appreciates the opportunity 
of presenting to the Commissioner its submissions and 
recommendations in connection with the Workmen's Com- 
pensation Act of Ontario. I wish to point out to the 


Commissioner that this Local was established in Toronto 
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during October, 1952 and at present represents approx= 
imately 3,000 workers in Ontario. The work JuPisdaleviron 
of our Local embraces, for the most part, heavy construct 
ion work which includes work on bridges, Subways, tunnels 
roads, sewers and water mains. Because of the many 
extraordinary hazards facing our members in this type of 
work and the relatively high accident rate which almost 
inevitably must follow, we have always been very concerne 
with Workmen's Compensation. Often our unique position 
of accident exposure has enabled us to perceive with a 
particular ”’clarity”some of the hard realities fading the 
unfortunate victim of industrial accidents in Ontario, 

Perhaps even more significant, however, is 
the fact that we are extremely conscious of the importance 
of accident prevention. We are firmly convinced that 
accident compensation and accident prevention are in-=- 
separable fields of inquiry and that safety must be one 
of the most essential underlying considerations in an 
inquiry of “this “type. 

THE COMMISSIONER: Are you intending to read 
ait or your vurvei, Mr, KOskre, 

MR. KOSKIES” Nol My lord, @bU 1s merely vie 
introduction. 

THE COMMISSIONER: Very well. 

MR. KOSKIE: We take pride in being one of 
the few Unions, if any, to establish a Safety Department 
within a Local in Canada, Our Department was established 
shortly after the inception of our Local, and has been a 
powerful force in the heavy construction industry, 
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1960, in which a number of our men met a tragic death. 
The functions of this Department have been to investigate 
various construction projects to ensure that maximum 
safety conditions are provided and enforced, and to make 
various submissions and recommendations to Provincial and 
Municipal levels of Government in the interests of 

safety and accident prevention, 

It is with a sense of great concern that we 
humbly submit our submissions and recommendations to this 
Commission. The scope of this Brief has not permitted 
the fullest and most extensive elucidation that we might 
have wished. However, we would welcome an opportunity 
to present several witnesses at such time as the 
Commission shall deem feasible, including some which we 
intend to produce today. lt 48) ourm, belief. that.their 
testimony would be extremely helpful in future delibera-= 
tions of the Commission. 

Now, Mr. Commissioner, as indicated in. bie 
introduction which I have just read, much of the DImLes: 
which the Labourers’ Union has submitted pertains to 
safety and accident prevention and we do not, of course, 
todays, dntend, tor go into; this, because,,,of .counse,.this 
is. not the topic which has been scheduled, but I do wish 
to point out that at the subsequent hearings we will go 
into this in much greater detail. We do, however, Mr. 
Commissioner, have certain submissions albeit brief in 
connection with the topics with which we are concerned 
today. But, before proceeding to discuss those topics, 
Mr. Commissioner, I have beside me seated to my left 


Mr. Gerald Gallagher who is the Secretary-Treasurer of 
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the Labourers’ Union, Local 183, and Mr. Gallagher has 
been somewhat concerned with the matter of safety in the 
construction field and, in particular, has been involved 
in the investigation and study of Caisson Disease, 

Mr. Gallagher has requested an opportunity, 
Mr. Commissioner, to make a statement in connection with 
a brief which has already been submitted to WOU se Mir 
Commissioner, on behalf of the Canadian Association of 
Professional Safety Men, and I would like permission from 
you, Mr. Commissioner, to ask Mr. Gallagher to deliver 
this statement to you which Mr. Gallagher and myself both 
feeidisiof ‘some concern to the basis of this entire 
inquiry and is of some urgency and should be dealt with 
today. It is a very brief statement, Mr. Commissioner, 
and I would ask leave for Mr. Gallagher to present this 
to you at this moment before we proceed further. 

MR. ESTEYs I indicated that this safety 
question is not, of course, on the agenda for which we 
have these people present today, and we are trying now 
to deal with and dispose of Appeals and then go to 
Claims Adjudication. safety is a major topic which will 
be the subject of a similar intensive investigation by 
thes Royale Commission, but not today. I don't think we 
have any objection to the statement except that it is 
an imposition perhaps on everybody else who came here to 
discuss Appeals and Claims Adjudication. 

THE COMMISSIONER: Well, Mr. Gallagher can 
make his submissions to me if he wishes to later or 
elsewhere, but I don't think at the moment this hearing 


here should be delayed by going into safety matters 
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because it is something that is going to involve a fairly 
extensive review before this Commission. 

MR. KOSKIE: Mr. Commissioner, I should 
clarify.this. The statement which Mr. Gallagher wishes 
tO make. .teonyou, sir, is notin connection with safety 
at all... I have only mentioned that as background of Mr. 
Gallagher's experience. It has nothing to do with the 
specific, topic except it does deal with the submission 
of a particular brief and certain subsequent events which 
bhavesrecently,occurred, sir, which 1 respectfully submit 
are.of_ importance, to the entire inquiry and to everybody 
concerned here. The statement which Mr. Gallagher wishes 
to make will only take, I will imagine, no more than 
three. minutes, and I feel, Your Lordship, that the 
time -= 

THE COMMISSIONER: Well, if what Mr. 
Gallagher is going to say is not going to take.more than 
three minutes, perhaps we should hear it and get it over 
with. 

MR. KOSKIE: I appreciate that. Where would 
you prefer Mr. Gallagher to stand? 

THE COMMISSIONER: Mr. Gallagher can stand 
right. there. 

MR. GALLAGHER: Thank you-very much, Mr. 
Commissioner, for your indulgence and I certainly don't 
intend to delay youvery long. I want to make the remark 
that the Canadian Association of Professional Safety 
Men was established in February of this year for the 
purpose of providing assistance to persons involved == 


THE COMMISSIONER: That is all in the Brief 
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that was filed by the Safety Mens’ Association. 

MR. GALLAGHER: I want to say this as clearly 
as I can and as briefly as I can, that the Canadian 
Association of Professional Safety Men submitted a Brief 
to yourself, Mr. Commissioner, and subsequently withdrew 
LV UnGer pressure from the L.AvP.A., which is the 
Industrial Accident Prevention Association. One of the 
men involved in this Association was taken into the 
office and was told that if he didn't withdraw this he 
mignt ve Tired, and he was told’ that-onky nis tong 
service with’ tne I.A.P:A. which*is part of the Compensa-= 
tion Board or whose funds come from the Compensation Bvare 
Saved him. We feel it is a shocking situation that 
affects the whole inquiry in my view that this kind of 
thing should be allowed to go on, 

These Safety Men had a meeting at which 
seventeen of their executive were present and had a vote 
on whether to withdraw this brief or not. Eight voted 
against presenting the brief, eight abstained and one 
voted for presenting the brief. This is after they had 
gone through it and put it forward, and so on, and we 
have evidence that there is undue pressure on these 
Professional Safety Men and that the field of accident 
prevention Is the “most important “thing” or*ali”™ 1 Delieve; 
The Compensation Act itself and the things that are wrong 
with it or that we feel are wrong with it -- 

THE COMMISSIONER: Mr. Gallagher, May I 
say this: We have been told that the Professional Safety 
Men about which we had, if I may say so, 


some difficulty learning who they were, but we finally 
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did, had withdrawn this brief. Now, I can assure you 
that the brief has been read, counsel is aware of what 
the brief contained even though it has been withdrawn, 
and certainly it has raised some questions that he 
will be proceeding with when we deal with the question of 
compensation, 

MR. GALLAGHER: Very fine, Mr. Commissioner. 

THE COMMISSIONER: If there is some complaint 
to be made about the Board or the Safety Prevention 
Association which works under the Board, then I will 
ask you to make it at that time. 

MR. GALLAGHER: Thank you very much, Mr. 
Commissioner, I might only add -- 

THE COMMISSIONER: I can assure you that 
any material that was in the brief even though it has 
been withdrawn will furnish some questions for counsel, 

MR. GALLAGHER: This was the answer I was 
hoping you would give me, Mr. Commissioner. We are 
veny, grateful towyou. I think a complete investigation 1s 
required, because the presentation of our brief states 
that enforcement of this legislation is not really being 

done yaproperly .and + this,is »prelevant gyilsthinks» These 

very men who look after the safety of our people have 
not got enough courage Eoeraoees acbriefiisn vlinathat.case, 
in my view, they should not be in a position to try to 
save the lives of my people and therefore an ‘iineaaeeeeete 
by this Commission should be intense to find out the 
reason why they were forced to withdraw their brief, Mr. 


Commissioner. 


THE COMMISSIONER: Thank you. 
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MR. KOSKIE: I appreciate your indulgence in 
this matter, Your Lordship. 

Mr. Commissioner, dealing with the topics 
involving Appeal Procedure, the first point that the 
Labourers wish to make is in connection with Administra 
tive Appeals within the Board's structure, 

THE COMMISSIONER: At what page of your 
beer? 

MR. KOSKIE: At page 19 of the brief, Mr. 
Commissioner, sub-paragraph (3)3 

(a) Advisory Letters In Two Languages. 

Section 72 of the ACt prohibits a review of 
any Board action or decision by any Court. However, 
under the authority of Section 72 (3) of the Act, the 
Board is empowered to reconsider, rescind, alter or 
amend its own decisions, and to this extent, it has set 
up an internal appeal procedure whereby an injured 
workman may appeal to an Appeal Tribunal for reconsidera- 
tPion2of wissclaim, 

The usual practice of the Board, following 
the rejection of a claim by the Review Committee, is to 
send a letter to the injured workman advising him of the 
rejection and informing him of his right to appeal to the 
Appeal Tribunal. However, many of the men receiving thes 
letters speak and read a language other than English, 
so are unable to fully comprehend the valuable right to 
appeal being afforded to them. Therefore, in cases of 
injured workmen known to the Board to be unable to read 
English, we would urge that two copies of such letters 


be sent, one in English and one translated into the 
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native language of the particular workman receiving it. 
(b) “Right to Counsel, 

THE COMMISSIONER: How far do you want to 
press that? There are a great many languages in the 
world. There are a preponderance of Italian workers in 
the city, other than Saviiene Of the foreign element a 
Lot are’ itaitan. «in yourltonstructlontyouewil Lokmoew ain 
your particular field what foreign groups they are, but 
would not you restrict that submission to those of 
fairly large denomination? I think perhaps the Board 
a6es that now§ does: itvnot? 

MR. KOSKIE: ie has been our experience, 

Mr. Commissioner, that in these matters we have acted 
for the Labourers! Union in compensation matters and in 
none of the cases I have seen have letters been sent’ to 
the claimants in two languages in cases where the 
claimants are mostly Italian persons and are 

unable to read or understand the English language. I 
certainly have not seen it and my clients have pointed 
that out to me. 

MR. ESTEY: How could you tell what language 
the workmen spoke by looking at the file? 

MR¥ KOSKIEs © In many* cases,°oMrecrCommissioner, 
the workmen have communicated in one way or another to 
the Workmen's Compensation Board and surely at the 
initial communication the Workmen's Compensation Board 
could very easily find out what language this person 
understands and reads. That is a very simple matter. 
For example, the employee, if my understanding is correct 


is required to complete an accident report which we will 
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deal with later, but at the initial stages I think this 
would be a very simple matter for the investigating 
officer of the Workmen's Compensation Board to ascertain 
the native language of this person. 

THE COMMISSIONER: Is it convenient to go on 
and finish and then we will come back to that? 

MRewKOSKIES® Yes. aoWhat Lepropose |totdé, 

Mr. Commissioner, Mr. Gallagher is with me and he is 
prepared to comment and give his personal experience in 
connection with some of those matters. If he could do 
that as I go along it might be better. 

THE °COMMISSIONERS JALlerieht: 

MR. KOSKIE: Next, I would like to deal with 
the Right to Counsel -- 

THE COMMISSIONER: Are you going to go any 
further then with the matter on which you have just 
spoken? 

MRs KOSKIE?: . ‘Nothing further “on that matter. 

It is further recommended that these letters 
advise each workman of his common law right to retain 
counsel noe presentation of his case before the Appeal 
Tribunals 

Now at this stage, Mr. Gallagher has had 
personal experience in these particular matters, Mr. 
Commissioner. I would like him to relate those to you. 

MR. GALLAGHER: Mr. Commissioner, on many 
occasions I have had to appear before the Board and, in 
one particular case - and it is quite general in the 
labour movement - we are told that we would do much 


better to present our cases as Union representatives 
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rather than involving lawyers or advice of that. kind rl 
feelin that) ithis::should be:stopped. «There, should not .-be thi 
kind of statement. This kind of statement should not be 
sentiroutiiby the’ Board atiald. LItigives an, impression 
that the lawyers are going to foul the whole thing up 
on you and they are going to be too technical and"we 
can't lean backwards for you as we have done in the past} 
and so on. 

Om occasions, «the Board -.have.been,very kind 
to us and to our organization. I am not suggesting that 
they have not,;but this kind of a feeling being sent out 
that you must not use lawyers is very bad, and I think 
it should be made clear that they have the right to have 
counsel. 

THE COMMISSIONER: Some of the criticism 
here has been that there is excessive legal appearance 
before the Appeal Tribunal, and for that reason they 
don't permit cross-examination and that affects that 
characterized procedure in a court. But I was not aware 


that they suggest that you couldn't use lawyers. 
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MR. GALLAGHER: Well, I can assure you 
I am making that statement here, and I will quote one 
case in particular, Stanley Kowalski, Claim No. 5981349, 
He appeared before the Appeal Tribunal, and one of the 
members of the Tribunal suggested to me that we would do 
much better without a lawyer to assist me. Now, I am not 
competent. I am only a labourer's representative, and I 
am not competent to deal with the very learned Appeal 
Tribunal, which, incidentally, has a lawyer on it, and 
I think we are at a distinct disadvantage when we have 
a lawyer on the Appeal Tribunal. He will on occasion 
cross-examine some of the people I have appeared for, 
and I am not ashamed to admit it, that I am not competent 
to face this lawyer. Some of the cases are very 
complicated indeed; there are phrases and phraseology 
used which I don't understand. 

THE COMMISSIONER: Is there anyone there 
representing industry, to argue the case for industry 
before the Board? 

MR. GALLAGHER: I think that they can. 
In the case I was representing there hasn't been industry 
represented except on the Board itself. I suppose it is 
supposed to be a balance of labour and management. But 
I don't object to industry having legal representation if 
they want to. We are told we are not to use lawyers. 

i think the matter is too complex, that we should tbe 
allowed to have a lawyer if we want one. 

THE COMMISSIONER: Well, you can, of 
course, have a lawyer if you want one. What you suggest 


is that some person on the Board has suggested to you 
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that you won't do as well as you would with somebody in 
Tne wUnion:. 

MR. GALLAGHER: It is a general 
statement in seminars of the Compensation Board, and so 
on. This has been made quite clear to us. It puts you 
in the position that you are afraid to get a lawyer 
because the Board has already told you that you will do 
better without one. You have to do the best you can for 
the person you represent, but you are told not to bring 
one. 

THE COMMISSIONER: Would it satisfy you 
if the person there did all the examining for both the 
Board and the claimant? 

MR. GALLAGHER: I don’t quite follow 
you, Mr. Commissioner. 

THE COMMISSIONER: The suggestion is 
made here by Dr. Melvin --- it was certainly made here 
yesterday --=- that to get away from the legalistic 
atmosphere where somebody represents the claimant and 
somebody represents the Board it would be far better to 
have one man there who was a full-time employee who 
acted for both the claimant and the Board in bringing 
the material before the Board and got away completely 
from examination by representatives, in this case, of 
the claimant. This suggestion has been made. You haven't, 
however, had an opportunity to consider that? 

MR. GALLAGHER: No, I really haven't. 

I think I won't belabour this point too much, For 
example, on the medical evidence, which is really the 


whole basis of claims, everything depends upon it. To 
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understand the medical evidence, we simply do not 
understand the language and therefore we are not 
competent. I wish I were, but I am quite honest and 
frank when I tell you that I don't understand: the 
language, and for that reason we find complex cases whic 
should be made clear to all in correspondence with the 
Board and thatthey should have the right to have 
counsel if they so desire it. 

Mise Gains In other words, Mr, 
Commissioner, I think that Mr. Gallagher is suggesting, 
ijelimaytpur dtvimepernaps simpler terms, that ratner 
than discourage the retaining of legal counsel it should 
be at least pointed out to the individual claimant that 
they have this right, but because of what Mr. Gallagher 
Says about discouraging retaining counsel, it should be 
made quite clear that they are entitled to it. 

Now, next we deal with the question of 
subpoenas, Mr. Commissioner. 

Subpoenas 

On a number of occasions when it has 
been necessary to subpoena witnesses on the appeal 
of an injured workman, the Appeal Tribunal has refused 
to issue the necessary subpoenas at the request of 
counsel for the appellant. Again, this has imposed an 
undue hardship in the presentation of the appellant's 
case. We recommend that this practice be terminated. 

THE COMMISSIONER: You are on (d) now, 
are you, subpoenas? 

MR.KOSKIE: Yes. 


THE COMMISSIONER: What about (c)? 
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MR. KOSKIE: [vam thyinetoefollow 
your schedule, Mr. Commissioner. I am jumping in my 
brief. Mr. Gallagher has certain experiences in 
connection with the issuing of subpoenas, and the attempt 
to obtain them, I would like to file with the 
Commission a copy of a letter from the Workmen's 
Compensation Board dated August the 26th, 1966,addressed 
to my firm, that is Robins & Robins, in connection with 
Claim No. 6670944, re Domenico Nesci. 

THE SCONMISSIONERs VIOhinktthis is 
Che Wlirst of any exniplites 

MRSESTEY: © Yes: 

THEOCOMMISSITONER: Then, Mr. Secretary, 


would you mark that as Exhibit 1. 


---EXHIBIT NO. 1: Copy “of levver (rom Tie 
ae Workmen’s Compensation 
Board to Robins & Robins 
dated August 26, 1966. 


MR. KOSKIE: This is a letter from 
The Workmen's Compensation Board dated August 26th, 1966, 
addressed to the law firm of Robins & Robins and marked 
to my attention, in connection with Claim No. 6670944 re 
Domenico Nesci, I may say, Mr. Commissioner, in 
connection with Mr. Nesci, Mr. Nesci is a member of the 
Labourers’ Union, Local No. 183. The letter is very brief 
It reads: 

"We wish to acknowledge your 
letter of August 23, 1966, and 


note your postscript which you 
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requested that Mr. DiRagno be 
subpoenaed to attend the hearing 
scheduled for September 8, 1966, 
ae 9 FSOne ts 

"It is not the policy of: the 

Appeal Tribunal to subpoena any 
witnesses to appear before the 
Appeal Tribunal. ‘If you or your 
elient are notsuccessful in 
arranging for Mr. DiRagno to 
appear, the Appeal Tribunal will 
consider a statutory statement 
from Mr. DiRagno." 

I file that with the Commission, 

THE COMMISSIONER: You could have an 
investigator go and see him, 

MR. KOSKIE: The Board's procedure is 
that by the time that the matter comes before the Appeal 
Tribunal an investigator has already spoken to all these 
personesgnerididsy dumiexperience they have never ofirered 
to speak to these persons again, and this is where we 
have requested subpoenas. Many of these persons are 
somewhat reluctant to give evidence because they are 
concerned with their jobs; and it is also difficult to 
get them to sign statutory statements for the same 
reason, In other words, there must be some compelling 
force to get them to appear before the Appeal Tribunal. 
For this reason Local 183 has been actually hampered in 
the preparation of their case. 


THE COMMISSIONER: What you are asking 
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is that the Board subpoena him. Would it be satisfactory 
to ‘have the right of subpoena given to the labourer and 
havevhimeexercise it himseif? 

MRS KOSKIBG@S Yessy that is etruezeir: 
Commissioner. 

MRe ESTRYSeActualig Section: 65gcif 
invoked, would be the same powers that the Board operate 
under, anyway, would it not? 

MR. KOSKIE: That is right. We have no 
doubt that the Board has the power to compel attendance 
of witnesses, but the objection the Labourers’ Union 
have is that they have refused to exercise this power 
except under what they call exceptional circumstances. 

MRS*° ESTEY: But you cannot comped) them 
FOO 206 

MR. KOSKIE: That is right. Of course, 
they can refuse to sign the subpoenas. I will call 
upon Mr. Gallagher to give evidence on the experience 
he has had in connection with the obtaining of doctors 
to attend these hearings. 

MR. GALLAGHER: Mr. Commissioner, I 
will be very brief, because Mr. Koskie has given you 
most of the points we have here. In all compensation 
cases the vital thing is the evidence of the doctor, 
always, and with all due respect to the medical 
profession, it is very difficult to get them torwvolunteec 
to come and give evidence. We know they are extremely 
busy, but in some cases we ought to be able to bring 
forward our own medical evidence and confront the 


doctors with their statemants and be allowed to cross- 
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examine or establish what is necessary to come to the 
truth. We find that the doctors say that the man is 
fit to go back to work, and we have men walking around 
the street today who were declared fit fifteen years 
ago and have not been able to work since. To be able to 
get our point across to them, the point of appeal, they 
read the medical evidence, and that's it. We don't see 
it; there is no possibility of questioning or anything. 
We feel this is an area where we should be able to 
subpoena doctors to attend and back up their report to 
the Board, 

I don't think there is any necessity 
for me to waste the time of this Inquiry on this,because 
it is obvious we must have the right to bring these 
peopse fLorward.n They yarevon welfare; nandtsotons 

THE COMMISSIONER: Here we come back 
to this point we were discussing a moment ago. You are 
asking for the right not only to bring the doctor there, 
but the right to cross-examine him when he gets there. 

MR. GALLAGHER: Perhaps I should leave 
the legal statements to’Mr. Koskie. It is getting the 
evidence, not necessarily cross-examining. Perhaps itriks 
the wrong term, If he is going to deprive a family of 
a livelihood by saying that a man is fit or unfit, he is 
gdng to lose his compensation. In the case of a man 
dying, where the widow is left with children, the 
medicalevidence is very important. We think it is vital 
that we should be able to subpoena, especially subpoena 


Ghe-doctors: 


MR. KOSKIE: I-should point out, Mr. 
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Commissioner, that there was a case involving a member o 
the Labourers' Union, Local 183, Claim No. 6396812, 
Domenico Orsi. In this case there was some difficulty 

in obtaining the actual evidence of a physician. This 

was an appeal before an Appeal Tribunal, and we were 
unable to subpoena the doctor in that case who had 
submitted reports to the Compensation Board. Finally he 
was able to give evidence before the Board voluntarily, 
after much persuasion, and it appears that the case was 
won because of the evidence of the doctor, notwithstanding 
thenfact that this doctor had submitted a report to The 
Workmen's Compensation Board. Therefore we say that to 
impress the importance of the issuing of subpoenas. 

The Labourers’ Union certainly appreciate that doctors 
are at a premium, they have other things to take care of, 
but, on the other hand, the Labourers’ Union have found 
themselves at a disadvantage because they have been 
unable to subpoena these doctors. I understand the 
Board pays the fees of the doctor provided the appellant 
is. ‘successful. 

THE COMMISSIONER: Provided what? 

MR. KOSKIE: I think --- I am not sure 
about this -=-= provided the appellant is successful. 
That is my understanding. This was the situation in 
the Orsi case,in any event. 

THE COMMISSIONER: Do the doctors! fees 
depend upon the success of the appellant? 

MR. KOSKIE: I certainly don't know. 
didn't investigate ‘shat policy of the Board, I don't 


know how they calculate the fees. But the Labourers! 
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Union were informed by The Workmen's Compensation Board 
that the fees of this particular doctor would be paid by 
the Board. How much they were and how they calculated 
Vins Oe ‘don't itiow. “Ll am «surenMr:. (hstey> witl biperhaps 
advise the Commissioner further on that. It is part of 
the internal procedure, of which we are not aware, 

THE COMMISSIONER: Have you any 
questions, Mr. Estey, upon this matter? 

MR. ESTEY: Yes, I have, Mr.Commissioner. 

Mr. Koskie, have you finished your 
point? 

MR. “KOSKIE®S «D have finished om that 
particular point, yes. I next intend to deal with the 
access to records by representatives of the employees 
and employers. 

MR. ESTEY: I don't want to keep inter- 
mpting, so I will take them all at one time. 

THE COMMISSIONER: I am just wondering, 
if we are going to break for ten minutes --- it is now 
11:30 =--- possibly we should do it now. We will resume 


promptly in ten minutes' time. 
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1 MR. ESTEY: What was the point you were going 
2 on to, Mr. Kostie? 

3 MR. KOSTIE: I was dealing with Access to 

4 the Board's Records which I understand to be the third 

5 heading in the Appeal Procedures, and I referred to page 
6| °° of the brief, sub-paragraph (c) entitled "Evidence", 


7 and 1£~-—Limay -read: 


8 The usual practice of the Board when inform- 

9 ing an injured workman that his claim has been rejected 

10 is ‘to state the following: 

11 "It is the opinion of the Review Committee 

12 that the evidence on file fails to estab- 

13 Lish»personaleinjury by accident frarising out 

14 of and in the course of the employment, and 

15 accordingly rejects your claim". 

16 After the Review Committee has rejected his 

7 claim, a workman who wishes to appeal is able to obtain 

is upon request a summary of information upon which the 

is Review Committee has based its decision. However pain 

a4 virtually allecasesiy this psummary iseinsutiiciéeny for the 

- proper preparation and presentation of an appeal, and 

a” the ,.celaimant »is.forced.to, proceed before ithe Appeal 

” Tugwell in a position of distinct disadvantace, or tc 
abandon his appeal completely. We submit that this 

7" practice of shielding evidence is contrary to the rules 

% of natural justice, and should be abolished immediately. 

% In this regard, Mr. Commissioner -- 

i THE COMMISSIONER: I understand only about 

= four percent of claims are turned down. We hear a lot 

29 


about this and it is nonetheless important to those, of 
30 
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course, who are turned down, the fact that there are very 
few apparently turned down, 

MR. KOSKIE: We are still concerned, Mr. 
Commissioner, on taking the chance that one never knows 
what will happen with a particular claim and one does not 
want to leave any stones unturned, especially so when 
the particular claimant has gone to the expense of re- 
taining counsel, 

THE COMMISSIONER: This is not the only 
thing. JI mean to say, I think there are some application 
by industry as well because they would like to go in on 
the other side and start to fight some of these claims. 
This is one of the great matters of concern for this 
Commission, whether we should turn back the hands of 
the clock in this respect, or whether it is desirable to 
keep it the way it is even if there are occasional cases 
where = or in any event, a proportion of cases where they 
may feel that they should have had more information and 
they should be allowed to fight the case on that basis. 

MR. KOSKIE: Perhaps I can acsiat the 
Commission. I do have some letters, just as an example, 
to show the type of summary that is provided in these 
cases. 

THE COMMISSIONER: I wonder if it is not 
sufficient if.you file-those, because we have had in 
several submissions, maybe in yours, a letter set out in 
full in which there are great reference to medical 
terms and one thing and another which are very difficult 
for the average person to understand, and that matter, 
Mr..Gallagher has already referred to in fact. 


MR. KOSKIE: 
The purpose of filing this particular letter is 
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not so much because of the complexity of the medical term 
which I agree does exist in many of these summaries, 
but sometimes it is quite the contrary, there is a 
complete lack of any evidence and it is for this reason 
that we wish to file a sample of a summary of evidence 
which we have received and if I just may file with the 
Commission, firstly, I refer to a quote on page 20) or 
thesbrief; and to support that, I just merely wish to 
file the letter whieh contains this»dtcte, andi teisua 
letter from the Workmen's Compensation Board dated March 
29th, 1966, addressed to Mr. Dominico Nesci, and it is 
in connection with Claim No. 6670944, March 29th, 1966. 
THE COMMISSIONER: That will be Exhibit 2, 


Mr. Johnston, 


=---EXHIBIT NO. 2: Letter from the Workmen's Compensa- 
tion Board dated March 29th, 1966, 
addressed to Mr, Dominico. Nes¢i in 
connection with Claim No. 6670944, 


MR. KOSKIE: I have an extra copy of that 
for counsel, 

Next ,.Mr. Commissioner, I wish to file with 
the Commission a copy of a letter from the Workmen's 
Compensation Board dated September 29th, 1965, addressed 
to the Labourers' Union, Local 183, in connection with 
the Board's Claim No. 6396812, in connection with Mr. 
Domind ce.Orgl«. Attached to it is what purports to be a 
summary of the evidence in this particular case upon 
which the claim of the claimant was turned down by the 
Review Tribunal, I merely point out that this states 


that a summary of the evidence is barely a half a page. 


-eotismmys eesda: ta’ qaueraesedl | ; THs ti 
8 at ove? ,yratdhoo one ottup af dt eomttemoa dud 
no%eer aid? tot et af bas eonebive ys to aosl stelqmoa 
esasbive to yramme 6 Yo elomse s SIf? of detw ow tard 
ot dttw eft ysm tew! T 22 bas bevteves syed sw dotnw 
to OS eysg ao etoup s OF ote T (yitett? \notsetmmod 
ot detw yletom deut I , ted? groqqua o¢ bis , tetid sav 
8 at ¢2 Snes atbitio edd entadnoo dotdw tettel edd off 
lune boten~tbasd notaeehueey’ Paced sad mort retvel 
ef 32 bas , tose cohatmod aM of beererbbs , Oder ,HTeS 
,300L ,AIeS AorsM WeOTas sou mtsld détw aotsoenneo at 
_& vidkixt ed €ftw ¢edT  ¢ASMOTSSIMMOO FHT 
VHotantiol oiM 
7 J 
~Bereqmod at momiiow ont mov? tetied ‘3S. Ou Traraxg——s 
,80L .dteS dorsM Bbeteb buisod mots 


it ,itoae ootntmod .YM 03 beseetbbs 
-AVEOT3O .of mislD dttw mottoennoo 


Jsig To yq0o aitixe nb event I <:3IN2Ox .AM 


-isenues tot 
fiiiw sity of datw T nei tevbaed . xe 
. 2'nemiroW edt mort tsd¢ef B to yqoo & nofeetmmod snd 
he@eethbbs , 2401 ,mteS tedmetqe® betdsab brsod nolsdseneqnod 
dvlw moftesnnds at .F8L Ls90d ,nofal ‘eteryodad edt of 
wim dtbw notyo@mnos at ~SL8deEd .ou mtald e'heag sat 
B 9d of dsiodeane jedw at dt of BedosstA .tetO ootntmod 
fioqy sas89 isivotiteq efft mh esonebtve si¥ To yremmue ; 
eit yi nwob betmwt ssw toamisio end Yo misfo sdt dotdw 


aetete etdt Isd¢ tuo Yntoq yletem I .Lenvd lo? wetvel 


Nethercut & Young e 6 5 


Torento, Ontario 


I have an additional copy of that for counsel, 

Further, Mr. Commissioner, I wish to file 
with the Commission a copy of a letter dated December 
28th, 1965. 

THE COMMISSIONER: The last one was Exhibit 3 


Mr. Johnston. 


~--EXHIBIT NO. 3: Copy of letter from the Workmen's 
Compensation Board dated September 
29th, 1965, addressed to the Labourers 
Union, Local 183, in connection with 
the Board's Claim No. 6396812, re 
Mr. Dominico Orsi. 


MR. KOSKIE: Messrs. Robbins & Robbins, 
addressed to the Workmen's Compensation Board in 
connection with Claim No. 6396812, Dominico Orsi, wherein 
Mr. Commissioner, I wish to read mémeiy part of it, and 
the letter states in part: 

"In order that we may properly prepare for 

this Appeal, we would appreciate it if you 
would forward to us as soon as possible a 
detailed report of all evidence which has 
been presented to date in connection with 
this claim. Would you also forward to us 
copies. of',all medical »wreports .and opinions 
which have been submitted to the Board." 

I file that with the Commission and I also 
have:.a. reply. to, that. letter. 

THE COMMISSIONER: You knew what the answer 
would be when you wrote it? 

MR. KOSKIE:. I was instructed by my clients, 


The Labourers! Union, in fact, to request this informatio 
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=~==BXHIBIT NO. 4: Copy of letter dated December 20ul, 
1965. 


---EXHIBIT NO. 5: Letter from Messrs. Robbins % Robbins, 
addressed to the Workmer's Compensa-= 
tion Board, re Claim No. 6396812, 
Dominicoe Orsi, 


THE COMMISSIONER: There is no question about 
what the Board's policy is. 

MR. KOSKIE: I wish to file with the 
Commission a copy of the Board's reply dated December 


Sle, 1965, 


THE COMMISSIONER: Exhibit 5, 


---EXHIBIT NO. 5: Copy of the Board's reply dated 
December 31st, 1965. 


MR. KOSKIE: Wherein the information requeste 
was refused, I believe Mr. Gallagher may have some 
comments in connection with tne retuaal of the Board to 
reveal this medical evidence in all detail to us. 

MR. GALLAGHER: Mr. Commissioner, I don't 
think there is too much we can add because already I 
have stated on the time I was up before that it is self- 
evident by what we have put forward here in the matter 
of Exhibits and so on. We simply must get all of the 
evidence, we must understand it before we can properly 
appeal a claim before a Tribunal. We simply haven't 
got the evidence and many people are continually being 
frustrated by this kind of a letter saying that accord- 


ing to the evidence on file your claim is being rejected 
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and people suffer great hardships because of this without 
knowing why. Surely you cannot meke a successful claim 
if you have not got all the evidence that is in the 

hands of the people on the other side. veyvie@adon’ Tt 
want to enlarge on this at all, other than to say that it 
is self-evident that this is happening all the time. 
Every letter we get almost refuses to supply us with 
evidence and that should be complete in all detail and 

we can't successfully appeal a claim if we don't know 
what all the facts are. I don't think I need to enlarge 
on that. 

MRerkOsSkib thar Commissioner, may I say this 
that it has been the experience of the Labourers! Union, 
Local 183, that one of the reasons why they have had to 
or tried to subpoena several witnesses is because they 
have not really seen all the evidence which went before 
the initial Board on the initial claim, and they don't 
really know upon which basis the decision was arrived at. 
Since they don't really know that, they really don't 
know the case they have to meet. In other words, a lot 
of the evidence which they could be bringing in may or 
maypnotrbe relevant. -In°other words; itomay or may ‘not 
already be established satisfactorily before the Board 
on the evidence on file. Once again, the Union has found 
that they don't know this and, because they don't know it 
they feel, as I indicated before, they must not leave 
any stones unturned because it is their duty to their 
members to ensure that all available evidence be presente 


on these appeals. 
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hand in hand, that is, the releasing of more detailed 
medical information and reports and the question of 
Subpoenas perhaps could be considered together on that 
basis, that it might not be necessary to subpoena these 
doctors, but we don't know sometimes. For example, in 
the case which I mentioned to you, the Orsi case, 
because we were deprived of the opportunity of examining 
full details on medical reports, we had to ask the 
doctor to attend and perhaps it would not have been 
necessary to ask the doctor to attend if we could have 
merely had on file a further report if we knew what he 
had said earlier. In that case, the case was won on the 
doctor's evidence. 

I have no further submissions to make, Mr. 
Commissioner, in connection with the matters involved in 
Appeal Procedures. Perhaps Mr. Estey does have some 
questions of either myself or Mr. Gallagher. 

Mis BOthyY:s Yes, Mr. Koskie, just twovor 
three, because I want to be sure we understand what your 
Union wishes to say to the Commissioner. First of all, 
this language question, I take it that what you are 
proposing is that somewhere in the Board documentation 
the question should be put to the claimant, the workman 
whether he wishes the subsequent notices sent to him in 
any language other than English. 

MR. KOSKIE: We didn't say that he should be 
asked whether he wishes to have it done. We say that the 
Inspector for the Board, for example, should ascertain 
the native language of the claimant and, in fact, send 


him a copy of any subsequent correspondence in the words 
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of his native language. I don't think he should be 
necessarily asked if he wishes it or not. I think in 
order to eliminate any possibility that he should have 
COs an fronc of him, 

MR. ESTEY: Is the claimant always not face 
to face with a Board Inspector in all these cases? 

MR. KOSKIE: I think that Mr. Gallagher 
could perhaps answer that. 

MR. GALLAGHER: Not really, they don't come 
face to face with an Inspector but mostly when it goes 
on into Appeal they generally do, but we, in the 
Labourers! Union, send out notices to attend meetings, 
we send it out in three languages - English, Italian 
and FOorvugese, and 1t is not too difficult to ‘do this. 
I can see that if the Board has a name that is obviously 
Italian, that they should send out a notice in Italian 
or, in fact, it might be advisable to send out almost 
all correspondence, maybe that is too far reaching, but 
Cérvainily 11 it can be solved in any way it is a very 
important matter, because the Italian immigrants very 
often, with apologies to the Italian, are illiterate 
and need all the help they can get and certainly, when 
they get something in English they go to someone who 
they think can interpret it for them and who, in fact, 
is probably just a little bit better than they are and 
they get the wrong slant on the whole thing so they give 
up the claim and don't bother claiming at all and their 
families suffer a hardship as a result. 

I don't know how it can be done, but we, as 


I say, in our own organization send it out in three 
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languages. These are predominantly the people that are 
in our organization, but certainly it is a very great 
hardship on the immigrant to try to understand these 
betters: evern lf it isin: Italian or their own language 

I don't know what means the Board can come up with but 
they have been very co-operative in the past and I am 
sure they can come up with something. 

MR. ESTEY: I see some of the safety notices 
are printed in two or more languages and I suppose that 
is what gave rise to your idea that perhaps these notices 
Should also come out, at least a very short one saying, 
"You have a right of appeal" in their native language. 

MR. GALLAGHER: I think this is absolutely 
necessary. 

MR. KOSKIE: May I say this, Mr. Commissioner}, 
that although in some instances an Investigator from the 
Workmen's Compensation Board may not have direct contact 
with the injured workman, on the other hand he does have 
contact with other fellow workmen or with the employer 
oevbothy iniwhichiicase 1 " sure, ite would ben.ayvery 
simple task in his contact with these persons to 
ascertain the native tongue of the injured workman. I 
don't think that would really amount to any problem at 
BLL 

MR. ESTEY: You talked about on the question 
of the right of appeal a case, Stanley Kowalski, and 
you gave the number. I just want to be sure, is that a 
case which reached the Appeal Tribunal, or was that a 


Board case? 


MR. GALLAGHER: It reached the Appeal 
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1 Tribunal after his case went on, “Io tnhink I’ have it 
2 Somewhere, from 1963 and it ended up in 1966, three 


3 years, of trying to get that one put right and the man 


4 won the case on appeal. 

5 MR. ESTEY*"" At the Appeal Tribunal? 

6 MR. GALLAGHER: At the Appeal Tribunal. 

7 Mine “Boley?  Mry Gallagher, could you tell 

8 us something about the proceeding at the Appeal Tribunal 
9 from your viewpoint? MiPso Of ali, did you appear 

10 and represent the employee? In practice, do you do 


11 more than simply point out to the Tribunal the facts as 
12 you understand them from the summary of evidence, ‘or 

43 what exactly do you do? 

14 MR. GALLAGHER: The men come to me and ask 
15 me to represent them and I will £0 into a pood deal of 
16 research into the background of all the facts in the 

17 matter of the accident and how it took place and will 
18 probably have to investigate what further witnesses 

19 than were there before and so on. It is quite an 

20 involved thing. We go into great detail to make sure 


that every possible fact that can help the man is 


21 

2 presented to the Appeal Tribunal. 

23 MR. ESTEY: That is preparation, but what 

24 happens at the Appeal Tribunal? Do you examine these 

25 additional witnesses that you uncover in your investiga- 
%6 tion? 

27 MR. GALLAGHER: We present our case to the 
28 Appeal Tribunal and they let us make it almost in its 

29 entirety with very little interruption, then afterwards 


30 they go over it again and they question the man concerned 
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In this case, there was a Polish immigrant, Kowalski, 
and he can speak very little English and he wanted to 
bring his own interpreter. Maybe I am jumping ahead of 
things again. The Board would not allow him to bring 
his own interpreter: it had to be an interpreter from 
Lhe Board . 

NR ESTEY: Wil] the Board provide inter- 
preters? 

MR. GALLAGHER: Sometimes the man says 


afterwards he was not interpreted properly. 
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ets 


We think we should be able to bring an interpreter into 
these hearings, too. I suppose there is a good reason 
for it.Other fellows could do the same thing; they could 
watch each other. 

MR. ESTEY: To arrive before the 
Appeal Tribunal, I take it you bring the workman with 
you and you bring any other people you think might help 
in the case, 

MR. GALLAGHER: TE55 

MR. ESTEY: And they are sworn like 
witnesses in court? 

MR. GALLAGHER: Yes, 

MR. ESTEY: And they tell the Tribunal 
what they know. Who examines the workman in front of 
the Board, if anyone? 

MR. GALLAGHER: The Board. Any one of 
the three can cross-examine or examine him, however they 
want to deal with him, 

MR. ESTEY: They don't have a secretary 
who acts as a questioner? 

MR. GALLAGHER: No. They record the 
proceedings, and that is all, and they ask the man 
questions. I have always felt we should have counsel 
there to be able to, as I said before, protect our side 
of the case. 

MR. ESTEY: Do you also question your 

own workman in front of the Tribunal? In other words, do 
you put him up and say, "When were you hurt?" and so on, 
or do you say, "You tell your story"? 


MR. GALLAGHER: We do not. We just tell 
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the story and we ask the man occasionally if this is 
correct, ask for his help, and if we are saying anything 
that is not correct, please intervene, 

MR. ESTEY: And the Board asks questions? 

MR. GALLAGHER: Yes. 

MR. ESTEY: In the case where you 
brought the doctor in did the same procedure follow? 

MR. GALLAGHER: I didn't bring the 
doctor in myself. It was in court, at the inouiry. He 
brought the doctor, Steffanini. 

MR. KOSKIES* I was acting in thav case 
on behalf of the Labourers' Union and I recall we asked 
the doctor to give evidence and I believe we asked him 
questions initially, and then in turn the Board asked 
questions of him. 

MR. ESTEY: You get all the - people in 
front of the Tribunal who know something about this 
event and the treatment. What happens then, in the 
hearings you have been at? 

MR. GALLAGHER: I have explained the 
procedure that the Board can examine anyone they like. 

MR. ESTEY: And after that what happens? 

MR. GALLAGHER: When they finish the 
examination they may ask for maybe fifteen minutes' 
recess, and sometimes they tell us right there that they 
are going to grant it, and SO on. 

MR. ESTEY: But you always get a report 
and the reasons? 


MR. GALLAGHER: Yes, they send it out in 


writing and all the facts as to why they disallowed or 


coh ileal 

= 
_ 
ee Rae —* 
7 a 7 ; 


mY 


eee 


a. 
| -oneyisint exasig ,dosrroo ton ab tadt 
Senol¥eeup alae brsoG afd bak :YETAA AM eo oe ee | : 
«90% SHHDAGAAD, VAM 
voy eTedw easo arts ot TY¥ST@a. VAM ak oi nN 
fwollo? eaubsootq emse eft bbb mb totoob ed? tdguord 
edz xniad ¢'abio I :AAHODAIIAD .AM 


oH .ytivont sade ts ,orwoo mt asw JT .tieaym nt totoob 


~tatosttes2. .rotood sit stdguotd 


= 


eeso Jedd af gnitos aaw I :8IA20N AM. 


= 


betes sw [lgoet I brs nota 'evexvodsd sit to tLeded no 


a 


mtd peves ow evelled I bas sonebivea evin o% tods0b si? 
heiaes bised ety aves at nedd fas ,vlisidtiat enottasyp 


wsmid Yo anottesup 


fs 2. 


tt afqooq sect? ifs. ten woY :¥aTee . AM 


a “= 3 


sid mt ,oedid aneaqsd JedW .snremsaerd atid bas tasve 


fts need svsd voy eagnirsed 


— 


| 
| 
@hid tuoda antdtemoea worl odw Lanudtat edd Yo taott 
end benislqxe eved I :ASHOAICAD . aM 
-ONLL yous snoyns omtosxe apo besod ed? tsdd exubeootg 
| seneagad 3sitw Jets tefl boA sTITed sAM 
Siv-delart yed?s nodW) :ASHDAIZAD «AM 
"seducin nestttt sdysm sol des vem yorud aolisnimexs 
yedst Ysds etsid tdgint ay Ilet yedst aemivoemoe bus . 889997 
| -10 08 bis ,3t InS13 ov antog sis 
720qe1 s Jen evswis voy tua 1¥aT2q. . aM 
| | Yenoess1 ert bag 
|nt tuo tt brea yeorst .eoY :HUHOAdZAD AM 
10 hawolineth yond yy of as edes? oft Ife bas anttiaw 


Ne eT 


1 7 _ rm > aie ys £ 


Nethercut & Young 2 i 5 


Toronto, Ontaric 


approved the claim, 

MR. ESTEY: On that point, I take it 
the first indication that the workman's representative 
or the workman has of the facts upon which the Board has 
reached its decision and the reasons behind that decisio 
are set out in the report the Board sends to the workman? 

MR. GALLAGHER: After the Review 
Committee has decided --- I am going to the letter to 
Mr. Nesci from the Board saying that the Board has 
reviewed this and has turned down his claim, and then 
they set out in four paragraphs the history by paragraphs, 
the facts as they understood to be so, and then they 
proceed to their line of reasoning, and then they say 
the findings of the Review Committee may be appealed 
and you may get a summary of the evidence. On the next 
page it says that the grounds of appeal must be stated 
in writing and you must give particulars of your case. 

MR. ESTEY: You say the first summary 
you get is not the summary on request to go to the 
Appeal ee to go to the Review Committee? 

MR. GALLAGHER: That is right. 

MR. ESTEY: And you have produced 
Exhibits 3, and yob.say thatein crder Go properly eeu 
the situation before the Appeal Tribunal you should have 
not the summary but the whole file. 

MR. GALLAGHER: That is right. 

MR. ESTEY: And that would include the 
doctors’ reports? 

MR. GALLAGHER: Yes. 


MR. ESTEY: So your submission is that 
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the doctors’ reports should not, at least as against the 
workman, be privileged? 

MR. GALLAGHER: That is right. 

MR. ESTEY: Can you tell us if you have 
taken an appeal beyond the Appeal Tribunal? Are you 
familiar with the appeal before the Board itself? 

MR. GALLAGHER: I think we have a final 
appeal to the Chairman, 

MR. ESTEY: Of the full Board? 

MR. GALLAGHER: Yes. 

MR. ESTEY: Has your union had any 
experience with that level of appeal and have you 
anything to say on that? 

MR. GALLAGHER: No. We have appeared 
beLrore une Board, but not on specific cases; 10 is aii 
matters of interpretation of the Act, and so on, and the 
Chairman of the Board has always met with us when we 
requested it. But we have never carried a claim to the 
Chairman of the Board itself. 

MR. ESTEY: I take it from-that that 
you have been successful in most cases in the Appeal 
Tribunal? 

MR. GALLAGHER: Yes, in spite of the 
fact that we don't have lawyers. In the cases we have 
lost, we are sure we would be much more adequate if we 
had counsel to assist us. 

MR. ESTEY: Let me ask you one thing in 
that connection. Do you feel in your experience, Mr. 
Gallagher, that justice would be better served if you 


had the right or the Board representative had the right 
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or the employer's representative had the right to ask 
witnesses questions? I have avoided using the word 
"cross-examine". I want to know if you think everyone 
present should be allowed to ask witnesses questions. 

MR. GALLAGHER: Yes, I think a full 
exploration of the thing should be there, and there is 
no reason why a person should not be allowed to examine 
a witness before the Tribunal. 


MR. ESTEY? “So I take it your local's 


view is that these rights of appeal are valuable. 

MR. GALLAGHER: Yes. 

MR. ESTEY: And that they should not be 
cut down in extent, but the right should be more 
amplified to give you more right to summon witnesses 
under subpoena? 

MR. GALLAGHER: Yes. 

MR. ESTEY: And to have counsel if you 
so decide? 

MR. GALLAGHER: Yes. We had one case in 
Sarnia, we call it the Poison Gas Case, where twelve men 
were involved, and it was so difficult for a person 
like me to present the case; it is a terribly long and 
complex thing. But it certainly should be examined, 
because they needed a psychologist. The men's minds 
were disturbed as a result of their exposure to gas, 
and although they were phsyically able to work, 
according to the doctors, several of them were accused 
of malingering, and so on, and there was no way we could 
say to the Board that if a man is exposed to a serious 


accident, gas in this case, that his mind would become 
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affected by this, that he is still in that conditinpn. 
If the doctor says he is cut off, he is medically fit, 
that Ys *Iv': 

MR. ESTEY: How far did that go on 
appeal? 

MR. GALLAGHER: ‘mWE11, the Sarnia local 
of our organization asked me to assist on it. We went 
so far, and we had to even get Italian psychologists, 
because an English psychologist or an Irish psychologist 
cannot delve into the mind of the Italian in a case of 
this kind. We had one awful. time trying to find a 
psychologist. 

MR. ESTEY: “Now Laredida it go "im tHe 
appeal structure? 

MR. GALLAGHER: It isstill going on at 
the moment. I think they are examining these people 
mentally, and so on. 

MA. “KOSKIE: 1 can assist yous Mr: 
Commissioner. That case is going before the full Board 
of the Appeal Tribunal and hasn't yet been heard. 

MR. ESTEY: In the preparation of that 
case did you find that the summaries of evidence which 
you had were sufficient to enable you to meet the case? 

MR: KOSKIE: I may “say “this.” I dait 
think the claimants in those cases ---- and I have the 
claim numbers here, by the way ---- I don't think they 
have had counsel appear before the Appeal Tribunal. 

We were, however, given transcripts of all the evidence 
that was adduced before the Appeal Tribunal for purposes 


of assisting us in the preparation of the case which is 


ttt yifsotbem al. sts) hice on 


1. 9 ae i ee 
no og teddy bib ts2 woH :YAT2@A .AM, roeq inne a 
ing, tlseqqs 


[eool stawee edt .Lf@w :ATHOARIAD AM 


7 


‘wil sen 


jnsw OW dt mo detees ot om bedas notdssinsgto wo to | 


,2tatmolonoyeq maiistl tes neve o¢ bed ow bas «18t 08 


Jelsoloroyeq dettl ms to tatgolodoyeq datign® as sausoed 
To e289 8 nt netistl edt to batm eft otnt svieb tonaso 
8 Batt ot gpatytt emiy [etwe eno bed sW bald etd? 
-tafsolodoyeg 

ait at og tt SES tet woH sYaTasz AM 
SYomutourte LIseaqqs 

38 moO pntom [ftdgeat SI :ARHDAIJAO .AM 
eiqoeq seend gntnkmexe sve yods Antdt I . teremtom edt 
.«fO 08 Das ,.vyilstnem 

-IM ,woy detses neo I :SIN@ZON .AM 
hupod Liv't oft ero'ted galog el eeso vedT .t9noteetmmod 
based need tey ¢’ nasd bas» LsnudtaT) fseqqA, sit to 

eds to mottstaqetq sat al :YSTSS .AM 
doftdw somebtvs to cetusmmue edd tedt batt voy bib eso 
lease Sid teen oF voy eidsne o¢ tnetoltivea ‘stew bsd voy 

tinh I ,atdt vse yee I s0NBOR LAMe. 

odd svsd I bas ---- 2ezso eeodd nt atnsmtafo edt Anta 
“eds Antdd t'toh I a= ysw eft yd ,sted exsdmun mtslo 


-isruidta? LseqqA edt stoted rseqqs -[sanvoo bed svsed 


( 
|. 
be 

7 


Sonebhive sit [fs to adqiroenard nevig ,.rtevewod ,.stow eW 
sesoqtyq ‘rot Lapentee heree sdt sioted beoubbs eaw ted? 


ei dotriw easo edt Yo aaa sdt nt aw aniteteas, to 


Nethercut &é Young 
279 


Toronto, Ontario 


coming up before the full Board. The summary of the 
evidence before the Review Committee, I have the file 
here, but I don't recall how extensive it was. 

MR. ESTEY: On this question of appeals, 
we have your union's views as to the advisability of 
retaining this system. Do you have any comments as to 
whether or not the appeal structure has incurred delays 
of a serious nature, or do you think that delays are 
necessary in order to do justice? 

MR. GALLAGHER: In some cases we ask 
for more time. Sometimes we feel it is too long, 
especially where there is hardship as far as the 
claimant is concerned. We feel they are overworked, 

We feel they should take a look at the number of people 
available for Tribunals and being trained and under- 
standing what they have to do. In the case of the 
poison gas case we asked for more time because it was so 
complex, and we had to have the men examined by doctors 
other than Compensation Board doctors. 

MR. ESHEY: So you say, Mr. Gallagher, 
onbehalf of your union that if there are delays involved 
they are either useful to the claimant or they are 
necessary to do justice? 

MR. GALLAGHER: I say some delays are 
necessary. I think there are cases where a case is 
delayed unnecessarily. 

MR. ESTEY: I take it you don't put that 
forward as a criticism of the appeal system as such,but 


of the administration. 


MR. GALLAGHER: I don't criticize the 
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appeal system. Thereis no use criticizing something unles 
you can offer an alternative. But we feel that the 

major problem we have is that we are not adequate to 
present cases sometimes and we have to @ back and have 
counsel, or should have the right to have counsel. 

As far as the lawyers! fees are 
concerned, it has been suggested to me by members of the 
Board, officials, that if we do allow lawyers to appear 
for the claimants, whatever money they get for the men 
they will take it in fees. We have considered this very 
seriously. I am not suggesting that the legal 
profession is a racket or anything like that, but I feel 
there is a possibility that in some cases it happens 
that the legitimate fees and the time the lawyer gives 
to it is sometimes more than the amount of money that the 
claimant gets. So for that reason we suggest that the 
lawyers' fees should be paid by the Board. I think it 
is an important point. After all, they have established 
a precedent with doctors, they have paid the fees of 
doctors, so why should they not pay the fees of lawyers? 
I think that is important, without any racketeering on 
the part of the legal profession. $800 coudd reasonably 
be less than the legitimate fees. 

THE COMMISSIONER: Perhaps one advocate 
there is a permanent appointment could bring out all the 
relevant facts. 

MR. GALLAGHER: That could be. The union 
paid the fees on one occasion, I think, and it is not 
the general practice indoing this. We only paid it in 


one case. We are not making an issue of it, but I think 
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if the Board pays the doctors they should also pay any 
other people that theyreed, such as lawyers. 

MAa ESTEY thin: vKeoskie, Erwantete cet 
your views on this. Have you any comment to make as to 
the necessity of the right of appeal inside the Board 
or outside the Board? 

MR. KOSKIE: I have discussed this 
very briefly with my clients, and it is my understanding 
that they are satisfied that there be no further rights 
of appeal other than those that are presently provided 
for by the Act. The reason being, of course) as the 
Commissioner has indicated earlier today, the unions 
on behalf of their members don't want to get themselves 
back into the position they were many years ago. The 
unions are trying to save as much money as they can for 
their members and their locals, therefore, any further 
appeals to the court would, of course, involve much 
expense and, as Mr. Gallagher has pointed out, may of 
necessity exceed the amount that the claimant would ever 
hope to recover from the Compensation Board. So I think 
as far as the Labourers! Union is concerned --- and my 
comments I am stating now pertain only to their views 
--- they are satisfied with the appeal system as such 
and they don't wish any further appeals to the courts. 

MR. GALLAGHER: I will put it this way, 
Mr. Commissioner. We are very much opposed to the idea 
This is a vital case where the men would certainly have 
to pay the piper, and 90% of the time they would lose. 

MR. ESTEY: Lose more than they gain? 


MR. GALLAGHER: Yes. 


ens wen 08s Bruone vadd #xdd90b 
isteywsl"es Hove bear yse } geda S£qe 
fon od dhsw T ,ebteon aM i¥mram Jaw” bse ee “th 
od 25 site of tnommoo Yas voy evel “atde Ao aus Oe 
breed eff obtent Iseqqs to Iigtt ond ‘SO Gstanenst eat. 
| “$bIBod edd ebtedtyo 10 


KeHS i 


atdt beeeusstbh eved I :a3Tx20N .AM 


potbastersbay vm ef gf Bas ,2inetio ym détw yftetad ytev 
etiaty todtat on ed etedd tadd battetdee ots vods tedd 
bebivotq yidnseerq 91s Jedt seod¢t nsdt todto Issaqs to 
eid as ,setyoo 16 , ented noaset sfT .t0A odd yd tot 
anotny sdt ,ysbot astfaas betsotbnt esd renotaatmmod 
eevisemelts toy oF tasw t'aob etsdmom ried? to“tisded no 
edT .ons stsey yam stew yond notttsod sd¥ ofmt waded 

Tot nso yet as ysnom doum és’ ‘svde ot antyrt s1s anotayu 
tsfiti?l yore , stoteteds ,efssol afed3 bas eaetsdmem atedd 


| daum svfovat ,esexvos to .biwow tauoo sit o¢ elssaqqs 
| To vam ,tuo betntoq asd tedaslisd .xM es ~DMsB Sensqxs 


t3v9 biuow gusmtals edd tert tmyoms sft besoxs ytteesoon 


inidg T 0% .btaed nottsensqmod odd mort tevooer oF sqod 
ye" fie --- bemreoroos at nolaU 'ereivodel edd es 1st es 
awety tioit ot yino mistiteq won snttste ms I etnemmoo 
dove as medeye [seqqs sd? ditw beftettss sis yedd --- 


B2%u09 oft ot elseqas tentayt vas datw t'nob yeds bos 


7 
: 
Le 
ie 


= 


coe - 


<V8w efit t2 suq [ftw TI <:ASHOAIIAD .AM 


sebt eft ot heroqqo doum ytev evs sW ,renotesimmod . iM 


ovsd yinisttss BSluow mem ed? etedw seso [ndtv s et etAT 


9201 bluow ysdd omtt edd Yo ROC bas .raqtq edd yaq of 
trtsa yeit asit stom ee0d F¥aTea .AM © OO 


eeY :ASHOADIAD Sam” 
a . ~~ . 
j iw ; 


Nethercut & Young 


Torente, Ontaric 

MR. KOSKIE: I would point Our, Lfor 
whatever value it may have, that one of the reasons why 
the Labourers' Union take this view is, of course, 
because they are involved in the proceedings under 
The Labour Relations Act, which brings them under the 
Labour Relations Board. And the views there aren? of 
course, the same; the labourers don't want to have to 
proceed into court in any matters, including workmen's 


compensation matters. 
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1 MR. ESTEY: Mr, Commissioner, the Provincial 
2 Building and Construction Trades'Council of Ontario 
Sree eeninn ee e e £POereNearnie 


3 filed a brief which was read yesterday as regards Appeal 
4 Procedures, and Mr, Kobryn spoke to me this morning 

8 Stating that the Association was unable to be here 

6 yesterday to present this brief in the manner they can 


7 present it and would like to come forward now. 


8 MR. KOBRYN: Henry kKobryn, Secretary- 
Council 


g| treasurer of Provincial Building and Construction Trades/ 


10 of Ontario. We represent the majority of the building 


1 and construction people in the Province of Onitaniio, iI 
12 am a bit nervous, so you will have to bear with me. In 
13 fact, I feel like a business agent presenting his first 
14 case before the Appeal Tribunal, because of its formality 
15 I don't think the same formality appears here, but 2am 
16 still nervous. 
7 I shall read, starting on page 4 of my brief 
18 in regard to the Appeal Procedure and the relationship 
19 with the Board and the senior officers in which we will 
5 deal with our objections to the present set-up of the 
Appeal system. 
21 
* We are concerned over the increasing number 
3 of reports from our respective Business Representatives 
of our affiliated locals that they cannot obtain satisfact-— 
i ory information and advice relative to compensation 
% claims from our Labour Representative on the Workmen's 
26 
Compensation Board. 
. MR.» OLEH. lL, wonder iddyouwicousd mead this 
7 introduction in completely on page 8 and then deal in 
- a summary way with the balance, as we read that in last 
30 
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Mins SOBRYN: Previously, representatives 
could obtain information without seeing the file from 
Board Members or Senior Staff in whom they had trust, so 
they were in a position to properly advise the workman 
what was required of him to show entitlement to benefits, 
This system built a mutual trust in the past between the 
workman, the employer and the Board, 


Administrative procedures worked so well 


that for the first time in the history of the Workmen's 
Compensation in either the United States or Canada, 
organized management and organized labour publicly went 
on record as being opposed to any change in administra- 
tive procedures...(This could be found in the Report of 
Mr. Justice Roach of 1952.) 

It is our contention that when Sir William 
Meredith specifically set out in his report that one of 
the Commission members must be from the ranks of the work- 
ing people, he did not want to'’create a bureaucracy but 
rather a more informal type of Commission where the in- 
jured work people or their representatives could discuss 
the problems involving the man's accident and subsequent 
disability. 

Mr. Justice Middleton, In his inquiry in 
1930, did not find any reason to alter procedures which 
had been in effect from 1915 to that date, where access 
directly to the Board Members was a recognized procedure. 
In 1937 the composition of the Board changed and it 
became a predominantly medical Board -- two Commissioner 


being members of the medical profession and the Chairman 
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a member of the employers through the Canadian Manu- 
facturers Association, The public image of the Board 
immediately declined and neither the work people nor 
their representatives had access directly to the Board 
and because of this had no knowledge as to whether the 
workman had or had not entitlement under the provisions 
of the Act. This left the representatives no other 
recourse but to instruct their members to keep appealing 
every rejected case and to take these matters into the 
political arena. For the first time in the history of 
this province the Board and its handling of cases were 
debated from public platforms during provincial election 
campaigns. 

Ontario is the only Workmen's Compensation 
Board in Canada where a workman, Members of Parliament 
and Trade Union Representatives can not discuss a case 
with a Board Member. 

Prior to 1965 union and other representa- 
tives, including Members of Parliament, and the injured 
workman himself, had direct access to the Board. We 
were never allowed to peruse Board files, but in claims 
that failed on non-medical grounds the workman's story 
was reviewed and in many instances elaborated on; not 
that there was a change of story but merely because a 
workman, for the first time, realized just what was 
required of him. We used to be advised to have the 
workman return to his home and set out the additional 
points in writing and, if at all possible, to have this 
corroborated by any of his fellow-workmen and if 


necessary by the employer himself, and when this was 
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done to forward this additional information directly to 
the Board's Claims Department. As representatives of 
the man we told him unless he could obtain this required 
information we could not ask the Board to process his 
claim further, 

If medical opinions were involved, we would 
Suggest to the man that he go back to his attending 
doctor and discuss the matter with him and if the 
attending doctor was still of the opinion that there was 
either a direct causual relationship between the dis- 
ability and the accident or there was a possibility of 
a relationship, to have the doctor discuss this with 
the Board's Medical Department and ask that the Board 
m ake arrangements for a further independent medical 
examination. 

I am certain that representatives of work 
people at that time, as do representatives today, did 
not want an injured workman to obtain anything not 
specifically provided for under the legislation. 

The. Board’ s business 2S. Ssortlof, a, mai 1, order 
business. I am sure that you, Mr. Commissioner, will 
appreciate how difficult it is for people to write 
down a proper description of actually what happened in 
their employment to bring on the disability. Unless 
there is some indication as to where the claim failed 
then the workman has no other recourse but to keep 
appealing and to harbour distrust of the Board, being 
convinced that he has been most unfairly dealt with. 

At this point it may be well to remind you 


that..in our..opinion, it. 1s impossible for any individual 
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or group to bring pressure on the Board to allow a 
fraudulent claim. Before the Board can begin adjudica- 
tion of a claim it must have the workman's Signed state- 
ment, setting out particulars of his accident and there 
must be a separate signed statement from the employer 
Setting out basically the same set of facts. If the 
employer's statement differs to any extent from that 
sent to the Board by his workman, the Board usually 
conducts an investigation or a review of some type to 
devermine-the-fracts.° Finally, the doctdr® mst*set* out 
in writing his medical opinion showing a direct causal 
relationship between the disability and the accident 
reported. It must be obvious to you, Mr. Commissioner, 
that by talking to a Board Member or senior official you 
COUMI-NGCUMPOSssipay £Ux a*elaymr 1 am sure Ll your. s 
obtain the record of appeals from the Board it will show 
that the number of appeals were diminishing while the 
number of claims were increasing. 

Under the former system there was a group 
of highly trained claims personnel who participated in 
many labour seminars and other educational classes 
dealing with Workmen's Compensation. This was a 
tremendous help to the Board in that it gave to a great 
many people at the grass roots level a knowledge of 
the Act and what was required. Personal contact with 
a workman in his own environment built up trust and 
confidence in the Board that justice would be rendered 
in the adjudication of a claim. 
Invariably at these meetings would be a 


few whose own claims had been rejected. Following the 
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meeting the person from the Board would sit down with the 
workman and get his side of the story and he would be 
given the assurance that his file would be reviewed 

by the Claims Officer in Ifgent “or the additional informa— 
tion and he would be advised directly as to the next 

step that should be taken in the handling of his case. 

At the present time there is one person 
addressing labour meetings and enquiries are dealt with 
by a special group who are known to a very few trade 
union officials and are not known to the rank and file 
membership. It is the consensus of our membership 
that these staff members are merely routinely going 
over the man's file and forwarding a letter justifying 
the Board's earlier decision. There is no personal 
contact whatsoever and the workman is of the opinion 
that justice has not been rendered, 

Under the circumstances we, as representa-— 
tives, have no other recourse but to advise all cr our 
membership to appeal every rejected claim right up to a 
Board hearing. 

This 1S OUYr invroducvcEey. 

THE COMMISSIONER: The change from 1930 
when Mr, Justice Middleton made his report has been 
very great. The change even from the time of Mr. 
Justice Roach has been very great in the matter of the 
volume of the work that the Workmen's Compensation Board 
must consider and there are but a few Board Members. 
I would think it would be obvious that the time had 
long since passed when they could do the work they 


were required to do and, at the same time, be accessible 
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as they had been when a smaller volume of work was in 
process to members of the various unions or other people 
who want to discuss claims, 

And then, as has been pointed out, there 
is another reason why a Board Member should not himself 
become involved in discussing these things. They may 
eventually have to sit on an appeal from a decision 
by a lower echelon tO the Board itself ana they would 
not be independent in their view under those circum- 
stances, 

MR, KOBRYN: This is the point we are 
trying to make, My Lord. Previously, the labour 
member on the Board, many unions had access to call him 
or write him or present a particular case to him. 
Immediately we would get an answer from him. He would 
check the files, see what was stopping the claim, what 
was necessary, what additional information was necessary 
for the claim, Now, this labour member on the Board 
is on the top echelon and he is on the final appeal, so, 
in essence, we have no labour member on the Board anymor 
because we have no one to go to to get any information 
we need. 

What we are trying to put across here is -- 

THE COMMISSIONER: They have set up, though, 
in the Board itself, I understand, or sought to set up 
a small department that devotes itself to nothing else 
than trying to answer these questions that come in 
about these various matters, matters of delay and 
everything else and that that is their sole duty to get 


that information out as rapidly as possibly. That, of 
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course, would be some of the matters that you formerly 
took to the Board Member, I suppose? 

MR. KOBRYN: that. is pilght, but Lothink 
the personal contact is missing. A point we also would 
like to stress is that we would like the whole procedure 
of the Board to be very informal, We want everything 
in simple language that the workman can understand, 
Because of the formality of the procedure now, we are 
being pushed into a corner where we have to get Legal 
counsel and I feel that this should never be necessary. 
The workman himself when he comes before the Appeal 
Board, in fact, what I say is he should not have to come 
before the Appeal Board, the information could be 
gotten to him what is necessary for him to have to have 
his claim processed properly without having to go to 
Appeal, possibly at the Review side. 

One.of our major problems Ps .that itn1s 
in the construction industry. All workmen are spread 
allover, the province, they workin very, small groups, 
they are from seventeen or eighteen various unions, we 
are not in the same position as possibly the industrial 
group, where you have possibly a thousand workmen 
or several hundred workmen in one particular plant which 
is stationary and the unions send their people to the 
seminars and they usually have people available for the 
workman to fill out his papers for compensation claims 
properly. Here, in the construction industry, we do 
not have the same approach, or we cannot approach it on 
the same basis because our workmen are spread all over 


the place. So, consequently, many of the troubles that 
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1 occur and where the claims are rejected is because 

) probably the forms are not filled out properly. 

3 Previously, when this happened, we could eal] us to the 
4 Board and possibly get our labour member on the Board 

5 and ask him would he look at the file and see what is 

6 particularly wrong. He would come back and say that"The 
7 workman's statement is not the same as the employer's 


8 statement, there is a conflict here. Could you get 


9 further information from him?" We could go back to the 


10 workman and ask him to get the proper information, to 


11 get the proper witnesses and send that information back 
12 and with this informal approach we found that very few 
13 cases got past the Review Committee. They were 

14 handled An the initial stages, Now, 1¢ is Such ia 

15 formality that we have no alternative but to tell our 

16 people "If your claim is rejected( because there is a 

17 Simple letter sent out to a man saying "Your claim is 

18 rejected,’ what are the bases?" They are not too clear 
19 On What basis they are being rejected, so we have mo 

20 alternative but to tell the fellow "Okay, start the 

01 appeal procedure", and as the appeal procedure keeps 

22 getting greater I think the burden is going to keep 

93 getting greater with the Board and now it is taking 

>A possibly two or three months to get it to the Appeal 

25 Tribunal stage and as the workload becomes greater we 

26 are eOing to find that the cases are going Co be delayed 
97 much longer. 

28 We feel, actually, we feel that only the 

99 odd case should get to the Appeal Tribunal if there is 
30 going to be an Appeal Tribunal and on the Appeal Tribunal 
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we reel that it should not he formal, it should be most 
informal. In fact, we suggest that at the Appeal 
Tribunal this is where a labour representative should be 
possibly one of the three men sitting on the Tribunal. 
As we have it now, we have a chief officer, we Aave a 
member of the legal department and we have a member of 
the medical profession. It is very formal, we referred 
tO the gas case in Sarnia, 1 attended the Appeal on 
one of these gas cases as being an interested party 
because we had assisted the Local Union to present the 
case. It was so formal that two officers from the 
Frovwinelal Building Trades could not partake im ac. 
could not ask questions. If there were any questions to 
be asked, they had to ask through our local Business 
Agent who was there. We could not ask a pertinent 
question. So we feel before the Appeal Tribunal where 
the workman is considered an appelant, you have a court 
reporter, a member of the legal profession Site there 
and he tells you that this evidence is not admissible 
under the procedures of the legal profession and our 
people come before this Tribunal and they are confused. 
We don't want to hire lawyers because I don't think 
there is a necessity for it. The Act was made 
specifically for the workman and the workman should be 
the one who should be abie to come in with his own 
representative and present his case and feel that justice 
has been done to him. 

As far as taking cases beyond the Board is 
concerned, we are completely opposed to that. We feel 


that our people have got a fair shake from the Board 
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previously and I think if we went back to the previous 
procedure with less formality and gave more opportunity 
for our people to have access to certain information 

to assist our people, I think our people would get 
justices 

THE COMMISSIONER: I understand you to say 
that under the present procedure you are advising them 
to appeal all cases where the claim has been turned 
down, Would you say that that was not the situation 
before when the Board of Review turned down claims? 

MR, KOBRYN: Well, when the Board of 
Review turned down claims, usually we had already been 
imionm ithe act before it went to the Board of Review 
because when the claims officer probably had already 
neferredito, some == 

THE COMMISSIONER: Well, let us, take before 
the Board of Review. The claims that were appealed to 
the Board of Review, were they not automatically 
appealed, all those that were turned down? 

MR, KOBRYN: What would happen in a 
particular instance == 

THE COMMISSIONER: Maybe you can tell me. 

I gathered that the workman usually would want to 
appeal if he was turned down. 

MR. KOBRYN: The workman would come to us 
and say, "We have got this letter and they say our 
claim has been turned down". We would immediately 
either get on the phone or write a letter, there was 
a time element there, he had time to appeal, and write 


to our member of the Board to get specific information 
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that was necessary on why his claim was turned down, 
I will be very honest about it, we had absolute con- 
fidence in our member of the Board that we were going 
to get the proper information and when we did oft Pa 6 
and we analyzed it the best we could then we could tell 
the workman, "Your chances of appealing this thing are 


nil” or "Your chances look pretty good if you have this 


additional information that is necessary". So, many 


of the times we would get the additional information, 


the workman would get the additional information for us 
and we would send it to the Board and then it would be 
reviewed again in the light of the new information and, 
consequently, it would either be rejected or accepted. 
In most cases, the claim was made valid and unless there 
were @rounds, and serious grounds, then we advised the 
workman to appeal. Now, we have not this type of in- 
formation, we have not this type of association. 

THE COMMISSIONER: In effect; isn"t what you 
were doing in many cases was filling the gaps and you 
were acquainted with the fact and he was acquainted 
With the fact that on the original information he had 
given the claim was turned down, but him coming up with 
a OLiterent story, his claim was ailowed or mich, be 
allowed? 

MR. KOBRYN: It was not a different story. 
Possibly some facts had been left out and we would go 
often to the injured workman and say, "Who were the 
witnesses? Make sure you know all your witnesses" and 
we would go to the witnesses and find out actually what 


happened to see that the thing was proper. 
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MEG) ESTES Mrs kobryti, I see by your 
front page of your brief that you represent a grouG oF 
affiliated local unions and building trades councils. 
Do you include in your membership Local 183, Mr. 
Gallagher's Union? 

MR KOBRYNS Yess, we do. 

MR. ESTEY: The reason 1 ask 1s that there 
is a cleavage of opinion here which we would like to 
hear about. One local thinks that there should be @ 
continuance of the present Appeal system, and you think 
you should revert to what I might call the old system. 
Mecummery., that 16° about ity 


MR.  KOBRYN: That, 28) ri chit. 
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MR. ESTEY: Now, the other big 
difference between the two of you is that one local 
thinks that justice on occasion requires the engagement 
of professional help, either in the trade union or a 
lawyer, and in your opinion you cannot successfully 
appeal and do justice without the unions engaging 
lawyers. 

MR. KOBRYN: If this system continues 
and formality continues, we will be forced to get help. 

MR. ESTEY: And that is because of 
the introduction of formality, in enforcing these things 
beyond the initial Review Committee? 

MR. KOBRYN: That 1s: right. 

MR. ESTEY: Under the old system you 
were, I take it, able to ascertain the nature of the 
evidence upon which the Review Committee made its 
Gecis26n. 

MR. KOBRYN: You get additional 
.nrormation if it is needed. 

MR. ESTEY: Yow were abie to find out 
what the Review Committee had before it when it rejected 
the ciain, 

MR. KOBRYN: “That is right, 

MR. ESTEY: And you found this out 
not by reading the file, because you say you were not 
given the file, but you found out by talking to one of 
the members and he told you. 

MR. KOBRYN: Yes. 


MR. ESTEY: And now you find out by 


a summary being provided to you by the Board. That is 
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the difference, isn't.sit? 

MR. KOBRYN: Yes. 

MR. ESTEY: Whatever you feel, that 
is really the difference. 

MR. KOBRYN: That is: pienht. 

MR. ESTEY: So you would sooner have 
the informal approach*to find out what was in-the*file 
rather than a formal approach? 

MR. KOBRYN: I would like the summary 
to be in very simple language so that the workman can 
understand it. 

MReaRSUEY: That is really In the 
informal system. 

MReaKOBRY Nein Yesu 

MRiwEkS@iYcathateds really the nus oF 
what you are saying. 

MR. KOBRYN: Yes. 

MR. ESTEY:. After you got through the 
informal discovery of what was'in the file, then you were 
able to go back and get any other information that was 
available and present it informally through the workman, 
through the Claims Department and then through an 
informal review. 

MR. KOBRYN: Yes. 

MR. ESTEYS: Bute take chtuyoul have to 
get that information and put it through the Appeal 
Tribunal, 

MR. KOBRYN: Yes. 


MR. ESPERY:<) Yourcarn sta dowd taut 


you say the difficulty is it is expensive and cumbersome, 
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and you have to put it through this informal body. 

MR. KOBRYN: Yes. The time element is 
a very important point. 

ME. “ESTES lt cts expensive, cumbersom 
takes time. 

MR. KOBRYN: Yes. 

MR. ESTEY: After the Appeal Tribunal 
is finished with it you then have another right to eo. to 
the Board. You say in your brief you are recommending 
every appeal rejected be claimed right up to the Board 
hearing. Do you have many cases where; “in facvypeyou 
take it to the Board hearing? 

MR. KOBRYN: Right now the only case 
that is going to the Board hearing, where again we had to 
retain legal counsel, is the gas case. 

MR. ESTEY: That is the famous gas 
case? 

MR. KOBRYN: Yes. 

MR. ESTEY: Do you have many hearings 
of claims through Board hearings? 

MR. KOBRYN: The system hasn't gone 
to a great extent in that yet. 

MR. ESTEY: How many cases have you 
had where you had to go to the Board? 

MR. KOBRYN: One to my knowledge. This 
was a provincial one, but I don't know what the locals 


have done. This one is in the hands of a solicitor to 


take? itta toot he’ Board. 


THE COMMISSIONER: Is that the case 


you. were referring to? Is this the case you are talking 
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about where you recommended you go to the Board? 

MR. KOBRYN: That is right. 

MR. ESTEY: In that Appeal Tribunal 
you mentioned --- I am not just clear what you are 
getting at --- something to the effect that all 
questions had to be put through the one representative. 
Who was that? 

MR. KOBRYN;: In this case it was 
the business representative, and it was a plumber who 
was involved. Our President was present at this appeal 
because the Provincial Council undertook the responsibi- 
lity of carrying these cases to the Board. 

MR. ESTEY: And he was allowed to 
ask witnesses questions, was he, at the Appeal Tribunal? 

MR. KOBRYN: Yes, 

MR. ESTEY: And was an employer 
representative there? 

MR.) KOBRYN: - Yes, 

MR. ESTEY:. And did he ask questions, 
too? 

MR.»KOBRYN: Not so much ask questions], 
but they submitted additional information. 

MR. ESTEY: How would they do that? 

MR. KOBRYN: If some facts were not 
absolutely relevant or couldn't be explained by the union 
representative or the workman, the employer present in 
this particular instance supplied the additional 
information from his files. 


MR. ESTEY: He didn't call a foreman 


or anything like that? 
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MR. KOBRYN: In one instance he had 
a foreman there, and in another instance he had the time- 
keeper there, 

MR. HESTEY: In addition to the 
business agent asking questions and the company 
representative, the Board members also, I take it, spoke? 

MRe KOBRYN: "That iseriche, 

MR. ESTEY: Was there what you might 
call argument at the end of the discussion wth witnesses, 
any Summary presented by each side? 

MR. KOBRYN: Well, there was a bit 
of a summary presented by our representative. 

MR. ESTEY: But nothing by the 
employer or anyone else? 

MR. KOBRYN: No. The employer in 
this particular case was most favourable to see that 
these cases were dealt with properly and that the man 
receive compensation. He tried to clear up any questions 
about dates, and so on. JI think there were letters went 
out to various parties. 

MR. ESTEY: Did you have any trouble 
getting witnesses by subpoena or otherwise? 

MR. KOBRYN: Not in this particular 
case. We had two doctors there. 


MR. ESTEY: Did the Board give its 


decision right then and there? 


MR. KOBRYN: No, it took a couple of 


weeks, 


MR. ESTEY: And in this case it was a 


favourable decision, so you didn't have to appeal that 


~satd ony bad ot en ware 
a% ewe Cw we n 

| edd of noxezpee HT rater Me pee 
lcavoqe , at ease T ,02ls eredniem brsol Sit ,evidsinesetas" 


.tdnita ef tscdT swYAREON .AM : 3 enw ‘niet 

tiate voy setw evedt eaW :YETER 2AM 
aseeentin ath nofeawoelb sig Yo bis sit Ye tremgrs Dred 
fobla dose yd Bedaseotq yrsmmve yns | 
ttd ¢ ssw evedd .ffewW :WYRGOW .AM Oc” ure ry \ 
setseeiiierjed 4a ted weetleasla yismmue 6 to . 


sit vd naidton sud :YITAR . AM 


i 
feels onoytis’ to Yeyorgms a 
nt seyolqme saT .of :UYHAON LAM far 
| fsat ese of sldsivovst taeom esw seso detée kiana aed 
| fam srt gsd¢d Sas yitecota dtiw 31ssbh stow esas sasdt 


anoltesyp ye au teelo = belts 9H .nottseneqmoo evisoex 


tnew avetitel sxew stedd Adtdd FT no oa bas ~2e3Bb Juods | 
~29ottreq aevotiay oF duo 
eiduort yrts evar voy BId :¥STee wAM _ 
featwiedto to sisoqdve yd eseasntiw ‘antdtey 
«sluotdrsa efdd mt do sM¥AaON .AM 
-Srert exotoob owt bad SW .9289 
ett ovin bisod sft bLO + YTS . AM iy 4 
fotett bas nent ‘digit notetosb 
Yo sfquoo's Yood dt ,oW sMYREOR VAM pores 6660) |) El 
| ai? 7  aalsew 7 
| a-etw di sage atdd nt baa sYare® . hm. 
teat feeqqs of oved aT ae uo”, adh wane art 


sa a ; 


Nethercut & Young 301 


Toronto, Ontario 


one. 

MR. KOBRYN: That 1s rient. 

MR. ESTEY: But some of the others 
involved are going to appeal? 

MR. KOBRYN: There are five or six 
going to appeal. We say on this point of the matter we 
did not present all the cases. Other people were brought 
into the thing to present them, and I can't say what 
happened there. 

THE COMMISSIONER: If you didn't 
present them there might be a different result, 

MR. KOBRYN: We were of the opinion 
that if possibly the President was sitting on a 
particular case it would be favourable to others. 

MR. ESTEY: In reading. your Grier, 
you complain, if that is the right word, that is to say, 
you point out that your problem is there is no personal 
contact whatsoever and the workman is of the opinion 
that justice has not beenrendered, and that is at the 
top of page 8, There you are talking about the Review 
Committee, and I take it you are not saying that the 
Review Committee should see these people, but that in 
the first contact with the workmen's representatives 
haven't got the contact they used to. 

MR. KOBRYN: Thav 28 rieho. 

MR. ESTEY: But in that case the 
workman himself didn't go down to see these people. 

MR. KOBRYN: No, his representative. 

MR. ESTEY: Whereas you would be able 


to contact a local union business agent to go into the 
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Board premises for you. 

MR. KOBRYN: Or deal by mail or 
otherwise. 

MR. ESTEY: Are you really proposing 
that there should be a union representative on the Review 
Committee? 

MR. KOBRYN: We say that possibly 
there should be a union representative on the Review 
Committee, a labour representative on the Appeal Tribunal 
I think there should be a labour representative at each 
stage, because as the situation stands we only have one 
labour representative on it and because he is at the top 
heacannotetalkoto us, he cannot give “us ‘any oinformation 
or assist us at all because he may have to sit on the 
finalvappeal. 

THE COMMISSIONER: The point oraised 
in one or two of the submissions by industry is that 
even at the Board level, if there is to be a labour 
representative there should be a representative of 
industry. It should be one way or the other: Either 
the members of the Boardare wholly independent and act 
as judges entirely independent of their origin, otherwise 
there is dobpantioular point in requiring an appointment 
from one particular section or the other. If they are 
to represent sectional interests at that level, there 
should be a representative of industry as well as a 
representative of labour. I am lookingeat it as onenof 
the points we have to consider in thistinguinysbecause 
it has been brought up in those terms, and I take it 


from what you say now that you think there should be labopr 
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Terente, Ontaric 
a judge, so to speak, on each of these levels. 

MR. KOBRYN: We would be remiss if 
we didn't blow our own horn. I have to agree with you 
that the other side would want someone there too, but 
we say that if we were represented or we had people there 
it would build up more confidence in the Board that 
we had previously where we could contact our labour 
member on the Board. 

THE COMMISSIONER: In all the 
representations made on this point we haven't been given 
many examples of where it is felt the claimant hasn't 
been justly dealt with. Obviously the majority of these 
claims are allowed, if not allowed at the lower level, 
on appeal. Apparently the amount of appeals that succeed 
are substantial and § don't think even the representation 
we have heard have said that the decisions have been 
unfair. It does seem to me that we haven't heard any 
submissions of that character in the last two days. On 
the contrary, some suggest that the Board does a pretty 
good job in most cases. 

MR. tKOBRYN: *cWellysouremajor 
objection is the new procedure and the formality of it. 

It is having access to it, where we could get the 
necessary information. Much of the work was done to 
adjudicate claims before they had to reach an appeal 
stage. We feel that this is where this Commission should 
take a very serious look to see that there is an avenue 
of getting information that would start appeals, 
necessary information that was sent by the Board to the 


workman so that he could really know where he stood 
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completely, 


MR. ESTEY: Right at the outset? 

MR. KOBRYN: That is right. 

MR. ESTEY: On that point, at page 
6 of your brief you say that under the old system, if 
there was a difference of opinion in the medical aspect 
of the case, or if there was some doubt about the causal 
relationship between the disability and the accident, 
the workman's doctor could speak to the medical man on 
the Board and they could appoint an independent medical 
examiner. 

MR. KOBRYN: I am not too sure on that 
point now. There are a number of people in the Claims 
Department. You could call up the Claims Department about 
erparcticular claim on file, and. if you were fe call pac. 
again you would get a different person, so consequently 
possibly you get a different opinion; and if you call 
back five or six times you get five or six different 
interpretations, which confuses the representative of 
the workman, whoever makes the call, to know where he 
stands and what he has to have to prove his claim or to 
assist the Department to validate his claim. 

MR. ESTEY: That is what happens now? 

MR. KOBRYN: Yes. 

MR. ESTEY: Whereas in the former 
days it would come down through the union contact in the 
Board? 

MR. KOBRYN: Yes. 

MR. ESTEY: That is the situation. 


MR. KOBRYN: That is right. 
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MR. ESTEY: Thank you very much, 

THE COMMISSIONER: It is five minutes 
to one. Is that point concluded except for The Workmen's 
Compensation Board? 

MR. ESTEY: Yes, Mr. Commissioner. 

THE COMMISSIONER: It is five minutes 


to one, so we will adjourn until two o'clock. 


---Luncheon adjournment. 
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---At 2:00 P.M. the Hearing recommenced, 


MR» ESTEY:) Mr, Commissioner, yesterday we 
read into the record the brief of the Ontario Provincial 
International Union, Today at noon, the representatives 
of that Union spoke to me and asked if we might allow 
them to amplify their remarks on the Appeal question 
before we leave it. I told them that no good purpose 
would be served in reading the thing into the record 
but if they wanted something added I am sure the 
Commissioner would like to hear from them. They are 
here now, and Mr. Williams will speak on their behalf. 

MR. WILLIAMS: I am Don Williams, representing 
the Ontario Provincial Conference. 

THE COMMISSIONER: You were not here 
yesterday, Mr. Williams? 

MR. WILLIAMS: No, unfortunately, Mr. 
Commissioner, due to the pressure of business I had to 
kave prior to the submission being read into the record. 

THE COMMISSIONER: You represent who? 

MR. WILLIAMS: The Ontario Provincial Con- 
ference of Bricklayers! Masons' and Plasters' Inter- 
national Union. 

THE COMMISSIONER: ‘This: has ‘been ‘read sin 
already and all present have heard your submissions. 

MR. WILLIAMS: I have been given to under- 
stand, Mr. Commissioner, that the brief was read into 
the record yesterday and, certainly, I want to thank 


you for giving me the opportunity of just expressing a 
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Terente, Ontaric 
few remarks today as an addendum to the submission 
itself, 

Mr. Commissioner, one feature which annoys 
mefis’the Tact” that unnecessary and long delays are 
often witnessed in claims where some doubt has been 
created on the validity of the claim ana eventually 
reaches the stage of the Board of Appeal. These un- 
necessary and lengthy delays must be troublesome and, 
undoubtedly, costly to the Board and; on the other 
hand, can be burdensome and cause financial embarrass- 
ment to the workman. 

It is our opinion that anything and every- 
thing should be done to prevent these costly and burden- 
some delays, if possible. The Claims Officer, after 
previewing ‘the facts at his disposal in the’ cage of an 
injured workman, arrives at a decision that the injury 
does not fall within the meaning of the Act arising out 
of and during the course of employment and the injured 
workman and his representatives should have the right 
and the opportunity of discussing the facts with the 
possibility of clarifying and removing any doubt that 
causes the Claims Officer to render an adverse decision 
and through this medium would prevent any further delays 
of the case being referred to the Review Committee. 

ia, Towever, the Claims ULrri¢cer™ ise. Stiad 
not convinced and refers the case to the Revie 
Committee -- 

THE COMMISSIONER: Well, the workman in most 


cases has been interviewed by someone on that level, has 


he not? 
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MR. WILLIAMS: Not in all cases, Mr. 
Commissioner. At one time, as the previous speaker 
Stated, this was the case, but, unfortunately, due to 
the Board's new procedure, we found that this was not 
taken too kindly. 

THE COMMISSIONER: I am not talking about 
the Appeal Board, the Review Board, I am talking about 
the claim before it goes to the Review Board. He has 
been seen and interviewed by someone, I take it. 

MR. WILLIAMS: Not in all instances and I 
would say not in most cases, Mr. Commissioner. 

THE COMMISSIONER: Not in most cases? 

MR. WILLIAMS: No. If, however, the Claims 
Officer is still not convinced and refers the case.to 
the Review Committee for adjudication, then we submit 
that the same procedure should follow, meaning that the 
claimant or his representative should have the right 
and opportunity of appearing before the Review 
Committee in an attempt to establish the validity of 
the claim. This righteand opportunity, is,inet tavaibable 
to the injured workman or his representative under the 
present Board procedure and I submit for your considera- 
tion, Mr. Commissioner, that if this opportunity was 
afforded, tomwthe .,;claimant or his representative, 10 
might very well eliminate the case from being referred 
to the Appeals Tribunal, therefore saving the Board 
from additional cost, and the injured workman from any 
other delayed compensable benefits. 

My arguments in this case, Mr. Commissioner, 


is supported to at least a degree in a case that was 
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cited in our typed submission, the case of Anthony 
Merlino, Claim No. 5986894. This is a case where the 
injured tworkmnan undéerrtherinstructions: ofsehis physician, 
was instructed to cease work on the 2nd of April, 1965. 
The case went before the Review Committee sometime in 
the latter part of September or the early part of 
October, and it was at that point that I was requested 
tovintercede on Mr. Merlino's behalf and 1 feel, at 
leéastetocandegree;osatisfied, Mr. Commissioners ycnat 
had we been afforded the opportunity of appearing before 
the Review Committee and presenting some of the evidence 
rather than have te give it In written Tormged wees 
reasonably sure that the Committee would have rendered 
a different decision than what they did. Unfortunately, 
the Committee did render -- 

THE COMMISSIONER: IL suppose the reason 
thatidt is dealt with in that fashion at that level is 
to get as expeditious a decision as possible. Did this 
involve delay in any amount in your submission? 

MR... WILLIAMS: It involved delay win the 
sense, Mr. Commissioner, that the Committee rendered) an 
adverse decision, with the result, of course, that it 
had to be referred to the Appeals Tribunal, which 
caused a further delay. 

THE COMMISSIONER: I am referring now - 
what effeet would it have if the present set-up Were, 
on complaint being made, the Board of Review goes into 
action right away and gives a decision right away? 
Would this necessitate calling evidences,further inter- 


view of the claimant, and would this delay matters 
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unduly? 

MR. WILLIAMS: What we are particularly 
interested in, Mr. Commissioner, is to establish a case 
of validity as soon as possible, and I have reason to 
believe that had the Review Committee been given the 
opportunity of having personal representation appear 
before them, I do feel satisfied that their decision 
would have been much different than the one that they 
had rendered. I feel satisfied, Mr. Commissioner, that 
their decision would have been identical to that of 
the Appeals Tribunal. 

I think that we can agree at least to some 
measure of understanding that it is sometimes much more 
beneficial to a Board if they can have a person inter- 
viewed along with evidence than it is to try to explain 
the situation in writing. The feature that I just 
mention to you is aggravating within itself, but an 
even further aggravation is when an injured workman or 
his representative cannot secure from the Board a complet 
record of all facts upon which the Review Committee 
réndered its’ decision. We submit to you, sir, that it 
is most difficult to prepare and submit an appeal to 
the Appeals Tribunal when one is not in receipt of all 
of the Tacts of record, 

A..summary of the facts is of very little or 
no value to some of us who may be less fortunate than 
others insofar as education and procedure is concerned. 
I think that we must not lose sight -- 

THE COMMISSIONER: Would you be any better 


off {f you got the complete medical report, Mr. Williams? 
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You would still be suffering from the same handicap 
would you not? 

MR..« WILLIAMS:...This:is true, but at least 
you would be given the opportunity of basing the appeal 
on the actual facts of record. As the summary presents 
itself, you have no knowledge of what the medical 
reeords have, to present. ».As»Iajust indicated, Mr; 
Commissioner, it serves very little or no purpose, a 
summary .of evidence:compared torthe full facts, 

THE COMMISSIONER: On the one or two examples 
that have been shown to us and quoted at length, it 
would appear that there was a fairly wide summary of 
medical evidence and the complaint about it has been 
that the Union representative was not qualified to maybe 
assess.that,.evidence and bring out+all the things that 
were necessary on appeal. But would he be any better 
off if he got the whole of the medical evidence which 
might be even more obscure if he read it from the man's 
file? 

MR» WILLIAMS: This is true. “In the case of 
many people, if he were provided with medical records 
there are terms used in the medical records, I have to 
agree that would be most difficult for a layman to under- 
stand and, of course, he would have to seek other help 
in order to prepare a proper appeal, but I do feel 
Satisfied that ifrhe cdid shave all «of the records; <ath 
of the facts of record, then you would be in a much 
better position to present an appeal on behalf of an 
injured worker than what you would be in receiving only 


a summary of the evidence. 
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We must never lose sight of the fact that a 
worker when injured is serious enough within itself, but 
his and his family's future could very well depend on 
the decision of the Appeal Tribunal and this indicates 
it is then only fair to suggest that the claimant must 
be provided with all of the facts on record in order 
that an injured workman may present a just case for 
SOimarcarion, I don't think 1% ds fairote “the fev 
Committee, I don't think it 1s fair, Mr. Commissioner, 
to an Appeals Tribunal to be in a handicapped position 
of rendering a decision if they are not provided with 
all of the facts from the claimant's point.of vhewrae 
far as an appeal is concerned. 

I think that if the claimant or the 
appellant is provided with all of the facts and the 
decision goes against him at that point, then certainly 
he must agree that he has been given the opportunity 
and the facts in order to base a proper and a just appea 
even though the decision of the Appeals Tribunal may 
be an adverse one to him, 

That is, briefly, all I had, Mr. Commissione 

THE COMMISSIONER: Thank you, Mr. Williams. 

MR. WILLIAMS: Thank you very kindly. 

MR, ESTEY: Mr. Poole of the Workmen's 
Compensation Board. 

MR. POOLE: Mr. Commissioner, as requested, 
the Board has prepared comments to be made in connection 
with the Appeal Procedure. The system which was in Cores 
prior to March lst, 1965, was that claim 


rejection letters coming from the Claims Department 
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gave minimal information concerning the reason for 
rejection or the facts on which an adverse decision 
was based. The workman, because he was not 1g ign te 
informed of these Tacs , frequently requested further 
information. 

On appeal, unless additional facts were 
provided he was sent a more detailed explanation by the 
Claims Department. Only if further appeals were 
received would the matter be referred as an appeal to 
the Review Board. 

The Review Board 

The Review Board was organized in 1939 Co 
deal with an increasing volume of appeals and was com- 
posed of a senior claims officer and medical and legal 
experts. 

Review Board Procedure 

The Review Board re-examined existing 
evidence and an evidence submitted. Further enquiry 
or medical examination was carried out if necessary and 
this system is presently continued by our Review 
Committee, 

The Review Board occasionally referred 
claims to a Medical Referee to resolve conflicts of 
medical opinion. While the Review Board could hold 
hearings, in some cases it was directed to do so by the 
Board, Out of 1,123 cases considered by the Review 
Board in 1964, hearings were held in only 75 cases. 

THE COMMISSIONER: Now, just hold it for a 
momént. While the Review Board could hold hearings -- 


Oh, it is the Review Board, I see, that we are talking 
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pour” We lL rt ent) 

MR. POOLE: The parties concerned were 
advised of Review Board decisions without detailed 
reasons. Appeals of Review Board decisions were 
referred to the’ Board, 

THE COMMISSIONER: While you are dealing 
with the Review Board, was it customary for the claimant 


or the adviser to appear before the Review Board? 


MR. POOLE: “They did in’ 75 ecases$* sir’ 

THE COMMISSIONER: That is the hearings? 

MR. POOLE: That is the hearings, sir. 

THE COMMISSIONER: Otherwise, they wouldn't 
be in contact with the Board. They might have been in 
contact with the Claims Grriecer?t 

MRi POOLEs°*YVes. 

THE COMMISSIONER: They might have been in 
contact with the Claims Officer? 

ME, POOLE? “Oh, yes. 


THE COMMISSIONER: ~I see. 
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New System - which went into effect on March Lee 1965, 

At this time the Board realived 
that the volume of appeals coming to them, that is the 
Board, had reached unmanageable proportions and the 
forecast of economic growth indicated still greater 
volume and it was apparent that a new appeal system was 
necessary . 

To enable the Board to perform its 
dual function of corporate presidency of a very large 
business organization and the last body of appeal, the 
new system of handling appeals had to reduce the appeal 
load to the Board. 

The new system has three appeal 
levels each making its own expert decisions independentl 
on the basis of theevidence available. These levels are 


the Review Committee, Appeal Tribunal and the Board. 


initial Decisions 


Initial decisions are the exclusive 
responsibility of the Claims Officers handling the claim 
in the Claims Department. With guidance and advice from 
Senior, well-qualified Claims Officers, the facts are 
gathered and evaluated. The Claims Officer may write, 
phone, teletype or have an investigator obtain additional 
information. Thereare Medical Officers in each of the 
ten claims sections for consultation on medical aspects 
of claims decision-making and consultants are used where 
necessary both within the Board and in private practice. 

Every adverse decision made by a 


Claims Officer is discussed with his Section Supervisor. 
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1 Workman Advised on Appeal Procedure 
——— it Procecure 


3 In all cases of adverse decision the 
: workman is advised in writing of the facts on which the 
: decision is based and the procedure he should follow if 
- he wishes to appeal. This enables the workman to know 

. why the Board has not been able to grant his case, 

7 


First Appeal - Review Committee 
i EW OV OMMAULTES 


For many years it has been a princips 
in the Board's operation that no person, party to the prior 
decisions, .coulds ion appeals vconfirm that decision. 

All appeal of decisions are referred 
directly to the Review Committee, This group is composed 
of senior staff with Claims, Assessment and Medical 
experts and includes some members of the previous Review 
Board. 

THE COMMISSIONER: What is the size 
of that committee? 

MR. POOLE: Nine members, sir. 

THE COMMISSIONER: Nine members? 

Mie. CPOOUDESS [ (Mess 

They have no departmental 
responsibilities and their sole duty is to review 


independently and decide on these more difficult cases. 


New Evidence 


The production of new evidence is 
not a primary consideration since generally all available 
information will have been obtained by the operating 


department. More frequently the workman's appeal presents 
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a fresh viewpoint or explanation of the information 
already on file. However, any new evidence introduced 
will be given full consideration. Further enquiries 
may be ordered to clarify the information or to obtain 
additional information which the claimant in his appeal 
indicates exists. This is in correspondence, through 
investigation by the Claims Department. The Committee 
can request the opinion of senior medical consultants 
and may arrange further medical examination and reports 


by specialists if warranted. 
Decisions compatible with Evidence 


Decisions are made in accordance with 
the evidence. If the decision is adverse, the workman 
is advised in writing of the reasons for the decision 
and of his right to appeal to the Appeal Tribunal. Cases 
coming to the Review Committee are usually dealt with 


in approximately one week or less. 


Summaries of Information which were Introduced Approximately 


One Year Ago --- 
THE COMMISSIONER: Mr. Poole, cases 


coming to the Review Committee are usually dealt with 

in one week. Have you any opinion as to how long the 
average case is before it gets to the point where action 
by the Review Committee is asked? 

MR. POOLE: Well, of coursé, 10 as 
very, very difficult to set an average. It depends on 
the amount of work that has to be done at the level of 
the Claims Department to enable the necessary information 


to be obtained to adjudicate on their information. The 
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next step, of course, is how long it takes for an appeal 
to arrive, and there have been many cases where an appeal 
has not arrived for two months after the first decision 
has been made, so to get statistical information is 
almost impossible. 

Appeals of Review Committee decisions 
are heard by the Appeal Tribunal. To assist the workman 
in the preparation of his appeal and to ensure that he 
is aware of the extent and the quality of the information 
on which the previous decision was based, the workman 
is advised that a summary of this information is 
available to him on request. The summary can generally 
be provided without delay and is sent well in advance 
of the hearing to provide him adequate time to prepare 
his appeal properly. 

The workman may also obtain 
assistance in preparing his appeal from the Workmen's 
Adviser. The Workmen's Adviser will assist either by 
correspondence or interview and has access to the 
Board's files and medical officers for information, 
advice, examinations and opinbns. 

THE COMMISSIONER: This is the first 
we have heard of the Workmen's Adviser. That is a union 
adviser? 

MR. POOLE: No, this 1s a member of 
our gare, sir. 

THE COMMISSIONER: You are referring 


to A member or the W.C.B. stafir 


MR. POOLE: That is right, 
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Terminology in Summaries 


The summaries of information are 
extracts from the actual reports on file and quote 
the original wording of the person who wrote them, so 
that there is no question that the Board may have 
misinterpreted their meaning to the workman. To prevent 
a breach of confidence in no instance is the author 
of a report identified. 

Where the medical reports quote 
medical terms the workman should consult his attending 
Goctor or representative to obtain a detailed 


understanding as to their meaning. 
Second Appeal - Appeal Tribunal 


The Appeal Tribunal consists of 
three members, a Senior Claims Officer as chairman, 
a Lawyer and a Doctor. Their sole function is to hold 
informal hearings in appeals from the Review Committee 
decisions. Hearings are held cher in. Torento or the 
various County Towns of the Province, depending on the 
balance of convenience to the workman. Nearly all 
cases at this level are adjudicated within four weeks, 
Appeals concern many aspects of claims from the right to 
entitlement to the period of disablement and the degree 


of permanent disability. 


Interpreters Available 


Interpreters are provided in the 
workman's language whenever needed as a proper charge 


on the Accident Fund. All proceedings are recorded by a 
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licensed reporter. 
Hearings 


Hearings are informal but are 
conducted on an organized, orderly basis. They enable 
the workman to meet with the senior officers of the 
Board and to present such argument or evidence as he 
feels will support his claim. Questions are asked but 
cross-examination as such is not permitte: and the 
employer and workman are not dealt with on an adversary 
basis. The Tribunal may question those appearing to 
ensure that all information is brought out and under- 
stood. Before the Tribunal and the Workmen's 
Compensation Board, evidence has always been given under 


outing 


Representation 


When the workman is advised of the 
time and place of the hearing, he is also advised that 
he may be represented and may bring witnesses. 

The workman need not be represented & all but may be 
represented by a Member of Parliamant, Union Representa- 
tive, Solicitor,Clergyman, relative or friend. Legal 
counsel is certainly not essential in appearing before 
the Tribunal and lawyers appear much less frequently 
than union representatives. Where a man conducts his 


own appeal, he is given every assistance by members of 


the Tribunal. 


Witnesses 


To facilitate a workman in 
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1 establishing his case without financial hardship, for 

2 the past year professional fees of $25.00 per half day 

3 plus reasonable out-of-pocket expenses and mileage chargels 
4 are paid to doctors who give evidence at hearings. 

5 The Board also has a statutory authority to compel the 


6 attendance of witnesses but this is seldom exercised 


v | because the Board is greatly dependent on the co-operation 
8 and good will of the medical profession throughout the 
9 Province. 
If; however, the Board could not 
arrive at the true merits and justice of the case 
without the attendance of an important witness, it would 


issue a subpeona. 


In cases of successful appeals, lay 
witnesses are also paid witness fees at $10.00 per half 
day plus reasonable out-of-pocket expenses and mileage 


charges. 


Correspondence in French or English 


All correspondence including appeal 
decisions for the past year have been given in either 
of the official .anguages of Canada, French or Bngld sh, 
In other cases, while the Board provides competent 
interpreters for interviews and hearings, it is quite 
impc s;:ible to conduct correspondence in all languages 


spoken in our multi-racial society. 


Appeals-~to the Board 


Decisions of the Appeal Tribunal mey 


be appealed to the Board. The Workmen's Compensation 


ist — 
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Board itself holds hearings and the Appeal Tribunal 
follows the Board's procedures. All appeals to the Board 
are held at the Board's Head Office in Toronto. 
Interpreters are provided whenever needed and all 
proceedings are recorded by licensed reportexws. Hearings 
are informal but are conducted on an orderly, organized 
basis. Questions are asked but cross-examination is 

not permitted and the employer and workman are not dealt 
with on an adversary basis. The Board may question those 
appearing to ensure that all the information is brought 
out and understood. Hearings such as these enable 

the workman to meet with the members of the Board to 
present such argument or evidence as he feels will 
support his contentions. The Board considers ali the 
evidence given in addition to all the evidence previously 
provided including that given before the Appeal Tribunal. 
The Board's decision is rendered upon the real merits 


ana Just sce of the case. 


L19G4" Statistics (Old System) 


Statistics.ere difficulesinyeesling 
with a workman's case. In every instance all levels of 
the Board deal with claims as individual claims and not 
as statistics. In 1964 out of 318,331 claims reported, 
12,172 were rejected by the Claims Department. The 
Review Roard considered 1,123 appeals but only held 
75 hearings. The decisior of the Claims Department was 


changed in 238 cases. The Board itself dealt with 918 


elaine. 
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New Systems Statistics - 1965 


In 1965 of 359,353 claims reported, 
15,289 were rejected by the Claims Department. From 
March 1 to December 31, 1965 of 2,350 appeals to the 
Review Committee the original decision was altered in 
473 cases. In the same ten-month period the Appeal 
Tribunal heard 215 appeals from the Review Committee 
decisions and altered the decision in whole or in part 
in 113 cases. In some instances the alteration was 
merely an extension of the entitlement previously grante 
by the Review Committee. 

152 of the hearings were held in 
Toronto and 63 in other County Towns. At 73 hearings 
workmen were represented by Union Representatives, at 65 
hearings by Legal Counsel, and at 28 by Members of 
reriiament., either M.P.P.'s or M.P.'s.. In. 2iniceses come 
other responsible representative was present to assist 
the workman and in 28 cases the workman conducted his 
own appeal. 

In 1965 the Board heard 19 appeals 


from. decisions of the Appeal Tribunal. 
The Application of Board Policy to Decision-Making 


Decisions are based on the 
requirements of the Act. Each level of authority makes 
independent decisions in accordance with the evidence 
and within the framework of existing Board policy. 

The Board has monthly meetings with 
the Review Committee and Appeal Tribunal leaders at whic 


exceptions to and problems of procedure and policy are 
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reported. Board policy is reviewed as required. 

section 23¥or the Act confers on vhe 
Board itself, the right to appoint Medical Referees. 

The Board employs a highly qualified staff of Medical 
Officers and consultants and in addition refers patients 
to specialists for treatment and opinion. 

With the new appeal system the 
number of appeals to the Board have lessened and the 
Board decides the case on the balance of probabilities 
based on the expert evidence. In difficult cases, tie 
Board must occasionally refer a medical problem to a 
Medical Referee within the requirements of Section 23. 

All decisions’ in the Boa are on the 
true merits and justice ofthe case. It has always been 
the Board's position that this entails resolving 


reasonable doubt in favour of the workman. 


Appeals on Other Matters 


The appeal’ system is not restricted 
tO Glaims adjudication. Appeals from decisions made in 
any of the Board's operating departments concerning 
matters such as medical treatment, vocational rehabili- 
tation, employer classifications and assessments, are 


also dealt with in the appeal system. 
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11 ACCESS TO BOARD FILES AND MEDICAL REPORTS 


12 

Board's Records Privileged 
13 

Reports and information are obtained 

14 

from many sources, workmen, employers, doctors and 
15 

others, to assist the Board in the accurate assessment 
16 

of the workman's entitlement under the Act. Some reports 
17 


contain information of a highly confidential nature 

- which may relate to present or past disabilities, other 
medical conditions, Ee ene ee conditions, negligence 
and candid opinions concerning the people or circum- 

aly stances involved. These reports are made on afrank, 

22 confidential basis with the prohibition that they will 
23 not be divulged except in the course of duty as provided 


24 by Section 97 of the Workmen's Compensation Act. 


25 The Board's relationships are based 
26 on confidence, mutual trust and mutual interest in the 
27 humanitarian administration of justice. 

28 

99 Copies of Reports for Doctors 

30 Copies of specialists’ reports are 
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sent to all doctors who have attended the workman to 
bring their knowledge and records up-to-date. Patients 
at the Board's Hospital and Rehabilitation Centre are 
under continuous medical supervision and copies of ail 
medical reports made by the Board's doctors are supplied 


to the attending doctors. 
Medical Reports Not Given to Others 


Copies of medical reports are not 
given to other parties since this would be a breach of 
confidence to the physictan. 

Workmen are not given copies of 
medical reports concerning themselves since this would 
not be in their best interests according to accepted 
medical doctrine. The workman has a personal relationship 
with his attending doctor who has copies of all the 
reports and it is considered that the attending doctor 
is the person best qualified to determine whst medical 


information the workman should: have. 


Reports to Employers 


Many employers demonstrate their 
interest in their employee's progress by frequent 
personal contact. Where this is not possible the Board 
is pleased to answer their enquiries. Medical reports 
are not made available to employers since they may 


contain information which has been obtained from the 


doctor in confidence. 


Where a company doctor is also the 


attending doctor, naturally he receives copies of all 
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1 medical reports to assist him in attending the workman, 

2 A company doctor not attending the workman may not obtain 
3 copies of reports because of their confidential nature, 

4 An employer who is concerned about 

5 the physical condition of one of his workmen may have 

6 him examined by the employer's doctor and where the 


‘i examination concerns a compensable condition Section 22 


8 (1) of the Act provides for such examination. 


9 
Appeal Cases 
10 
11 Prior to 1965 a workman whose claim 


12 Waswrejected received a letter briefly stating the 
13 deciston. ©This* was a frequent cause- for enquiryesince 


14 the workman had no knowledge of the evidence against 


15 allowance and, therefore, could not reasonably overcome 
16 it on appeal. When the appeal system was revised in 

17 1965 a new approach was taken to provide the man with 
18 detailed information. He is given the reasons for the 
19 rejection, and at the same time advised of his right to 


20 appeal. 


?"| summaries of Evidence 
22 
23 When an appeal reaches the Appeal 
24 Tribunal for a hearing, an impartial summary of the 
25 information on which the previous decision was based is 
6 made available to the workman. As an interested party to 
27 Board decisions the employer is also entitled to the 
28 same consideration and may obtain the summary of 
29 information on request. 

The summary provides the essence of 
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1 all pertinent medical and other information but does not 
2 include extraneous or irrelevant matertal, nor’ doés*it 

3 reveal the identity of the doctors making reports, thus 
4 the confidential relationship between the doctor and 

5 the Board is maintained while at the same time the work- 


6 man is made aware of the nature of the evidence he must 


7 overcome to have the decision reversed. 

8 In providing summaries care is 

9 taken to give actual evidence rather than an interpre- 

10 tation of evidence. In the case of medical reports the 
11 relevant sections are quoted so that the Claimant may 

12 know exactly what has been reported rather than have the 
13 evidence interpreted for him. The workman may consult 

14 his own doctor for medical advice and the doctor can call 
a Medical Officer at the Board to discuss the case if he 


16 wishes. 


a. Workmen's Adviser 
18 
19 If ai workman’ Tinds@airiiculty an 
20 interpreting the evidence in preparing his appeal he may 
71 consult the Workmen's Adviser at the Board to assist him. 
22 The Workmen's Adviser has complete access to the Board's 
73 files and can advise the workman accordingly. 

In addition the Senior Administrative 
24 
95 Officer and his Assistants also have access to the entire 
26 file and specialize in dealing with representatives of 

workmen. 

27 


28 Confidential Reports 


29 


Reports from doctors, employers and 
30 
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1 workmen are given to the Board in confidence. If the 
2 Board's files were open these reports would not be frank 
3 and informative. Information provided by the workman about 
4 himself could provide employers with information 
5 prejudicial to the workmen. Employers! reports might be 
6 considéredsbynmsome asoprejudictial s+: Thenpreductiongon 
a these reports by the Board could create friction between 
8 management and labour and thus hamper the effectiveness 
9 of the Board. Doctors‘ «reports can containapersenal 
10 information the release of which might provoke strong 


11 protest with far-reaching effects. 

12 In each instance the knowledge that 
13 their reports would not be treated confidentially would 
14 seriously impair the quantity and quality of information 


given and fair assessment of claims would be impossible. 


15 

16 The Board's files could be the basis for argument and 

17 possibly court actions on an adversary basis. This woul 
18 not only create serious delays in providing benefits but 
19 would undermine the foundation of Workmen's Compensation 
20 administration in Ontario. 

1 THE COMMISSIONER: On the Appeal 

22 Board how many are there? 

3 MR» (POOLE: »«Three;withethe 

4 Secretary who acts as an alternate for the Chairman, sir. 
95 THE COMMISSIONER: Are they full-tim 
6 members, too? 

97 MR. POOLE: Yes, sir, full-time. 

ag THE COMMISSIONER: On the previous 

70 review how many were there, prior to 1965? 


MR.POOLE: There were three, with 
30 
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alternates); sir. 

MR, ESTEY: Nr, Poole, ;Ilwonderttto 
start with, if you would tell us why the Board has the 
policy which is indieated® in’ Exhibit Bendtniies isher letter 
sent by the Secretary of the Appeal Tribunal, signed by 
W. J. Johnston, in August, 1966, replying to a request 
for- subpoenas, and the letter says in part: 

"Tt tise notethe- mol ieye offsite 

Appeal Tribunal to subpoena any 

witnesses to appear before the 

Appeal Tribunal." 

What is the reason for that? 

MR. POOLE: «ah thinkthe major imeason 
for, thisis, the desire of ‘the Board ‘to beéisin the 
position that it is Not ‘compel ling: peap te) Voranpear 
before it in a position of being sort of adversary to 
the situation. The Board would much prefer the people 
to bring their witnesses as they see fit; and in that 
light also I think the biggest problem in the medical 
field is that there is a real problem in bringing 
medical witnesses. But, as I indicated, where it can 
be shown that the type of witness that is extremely 
material to the case and that really justice couldn't 
be rendered, a subpoena would be issued. 

MR. ESTEY: Does that apply in the 
Appeal Tribunal as well? 

MR. POOLE: They would have to go to 
the Board to get approval to subpoena a witness. Only 


the Board itself can subpoena. 


MR. ESTEY: Have you any record of th 
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Appeal Tribunal on its own motion actually doing that? 

MR. POOLE:. "No, frankly I haven't, 
not in my own experience. 

MR. ESTEY: I was wondering what the 
workman would do if he had to challenge something that 
a supervisor said or he thinks he said because it 
appears in the summary of the evidence and he has to get 
the foreman in there and he cannot get the foreman down 
there and the Board won't subpoena him. What does he do? 

MR. POOLE:: He has« the’ right .> “The 
employer is notified of the right and of the hearing. 

An employer's representative, not always but in a great 
many cases, can be present. He can present his situation, 
and, if not, the Tribunal can adjourn to have it done. 

MR. ESTEY:: [to lseup: tol Gnesi rapunad 
to request it for the workman? 

MR MPOOLEE rT Yeise 

MR. ESTEY: But the workman cannot 
do it without a subpoena? 

MR .SPOOLES® Thaty Tsrrieht. 

MR..V ESTEY? "Can youRiexpla@in to the 
Commissioner what the basis in policy is for the claim 
or the assertion of privilege under Section 97? I think 
it is with respect to X-rays and hospital treatment? 

MR. POOLE: Weill,owe- take the 
position that the information provided to the Board by 
doctors is provided in confidence and that we should not 
break that confidence. 

MR. ESTBY: Well, inegeneral perhaps® TI 


can follow that. But supposing the workman is hurt and 
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he is in a small town and he goes to a medical doctor who 
is on hospital staff in a smaller community and his 
family doctor says, "You better get that arm X-rayed", 

so he takes the X-rays. The man has consulted a doctor 
and the X-rays are not taken by the Board or on the 

Board premises, but two or three years later he wants to 
have that fracture reset and the specialist wants the 
X-rays. Why won't the Board give the specialist the 
X-rays? 

MR. POOLE: We will give. him une 
X-rays; no question about that. 

THE COMMISSIONER: If the request 
came from a specialist, the Board would allow him access 
to the files? 

MR. POOLE: No question aout it, sir. 

MR<ESTEY: The reason i askedayou 
that is that amongst the papers we didn't have much time 
to look at this morning there is a letter from the 
specialist in the Medical Arts: Building to the patient's 
lawyers in which they say that they are instructed that 
the surgeon may not give up those X-rays, and he advises 
them to contact the Legal Department of the Workmen's 
Compensation Board, and then a subsequent letter with 
the Legal Department saying they cannot have those X-rays), 
I wonder what underlay those decisions. 

MR. POOLE: I think the policy 
involved in this particular case, of which I have no 
knowledge at the moment --- generally speaking, if a man 
is being attended by a doctor and we require and ask for 


a consultant's report, that man will get the consultant's 
report so that he knows how to treat the man. 
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MR. ESTEY: Then whether or not the patient 
gets it is up» to his own doctor? 

MR. POOLE: We feel that this is a relation- 
ship of the patient-doctor. 

THE COMMISSIONER: In the Ostrowski casegrad 
Suppose it is»complicated by: the fact that he is 
apparently seeking to start a malpractice action and 
your position under those circumstances is difficult? 

MR. POOLE: Frankly, I don't know the case 
abtatigrsinxrs | 

MRe ESTEYs: oNowjoamayhitturng Mr. sboolkeyaro 
something else under the heading of Appeal Procedure. 
Under what is called the good old system in some briefs 
you people, despite the fact that it»was an old system, 
turned down the odd claim and when this claim was turned 
down did youwgive any :ncthcesto.the man that he had a 
right of appeal? 

MRearPOQLEs the} sir. 

MRs HSTEYS « So,tunder theegood ucldtsy stem; 
he was not notified in any language that he had a right 
of appeal? 

MR. POOLE: Nothing official ever went out 
from the Board. 

MR. ESTEY: So, until March of 1965, he 
had an appeal system of sorts, but it was not made known 
to the people covered by the Workmen's Compensation Act? 

MR. POOLE: «That ‘is ‘right. 

MR. ESTEY: That is the people rejected? 

MR POOLEe« Thatiehs wdeht talriithe letters 


that went to them there was no notification that they 
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had a right of appeal. 

MR. «<ESTEY: Also, itn the good old days, in 
the course of your Review Committee operation, did you 
have any method of letting the workman know that his 
claim was being reviewed by the Review Committee? Were 
any claims getting there automatically; or.did they 
only get there if somebody complained? 

MR. POOLE: There would be situations in 
which they might get there automatically or they might 
get there on his appeal; in other words, if the Claims 
Department were of the opinion that this is something 
that should.»be. dealt with, at.a) higher, echelon... they 
wouldyput.it up,»there. 

MR. ESTEY: But the workman would not know 
that? 

MRa.PROOLES Nos, Sir, 

MRe ESTEY: And I suppose it. is [air -topsay 
that those other cases that got to the Review Committee 
were not really appeals, but they were a further examina 
tion on a complaint? 

MR. POOLE: Well, it depends on the nature 
of what you consider an appeal. We have always con- 
sidered that it was an appeal. 

MR. ESTEY: Then, still on the old system, 
1f the Review Committee, however it got the file, felt 
that the Committee required further information, Il 
suppose the practice was that they would dispatch an 
investigator if it was a non-medical or they required 
further evidence in the latter case, 16 that righty 


MR. POOLE: Yes, 
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MR. ESTEY: And you used the Medical Referee 
System in that era as well? 

MRGPPOOLESe Yeskmsiry 

MR. ESTEY: And when you got the non-medical 
and the medical evidence back in the Review Committee, 
then the Review Committee made its decision? 

MR. POOLE so. Thatodsatraes 

MR. ESTEY: All of which, I suppose, took 
time in some cases? 

MR. POOLE: In some cases, yes. 

MR. ESTEY: In some cases it would not take 
much time because you were dealing with a viewpoint of 
old evidence, rather than an examination of new evidence? 

MRVP POOLE sprves, 

MR. ESTEY: So this time element, [ suppose, 
is rather illusory as a yardstick on whether a system 
is good or bad? 

MR.) POOLEY  eThatais prettyndirticuicm aseel 
indicated, to get any real statistics that are valid in 
respect of either one of the systems. 

MR. ESTEY: Because sometimes you need to 
dig up more information and that takes time in itself: 
other times you don't have to? 

MR, POOLE: That's right. 

MR. ESTEY: I suppose when we are talking 
about the old system the length of time involved in 
disposing of a file would depend upon how long it took 
the workman to complain or appeal, whichever is the 
right word? 


MR. POOLE: That is right. 
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MR; ESTEY: So-when you put a statistical 
yardstick down on your file, you have to know how much 
time was used up by the workman not lodging his appeal 
promptly? 

MRe POObE? “Pret “is@rrenes 

MR. ESTEY: Then, let me switch now - now 
one last stage in the old procedure was to get the 
appeal passed to the Review Committee and then another 
complaint comes in or an appeal comes in from the work- 
man or someone on his behalf and then it went to the 
whole Board? . 

My POOLE?  fnatvris’rienc: 

MR. ESTEY: Were there any regulations any- 
where setting up this procedure of reaching the full 
Board? 

MRe POOLS Well) he Msituatron was, 1 ad 
appeal came in or a complaint or whatever you wish to 
Carre *its' that "the Review Board -coulaeioc iconrirm= their 
own decision. 

MR ESTEY? So™“it "Had to "eo "upstairs? 

MR. POOLE: It had to go-upstairs. 

MR. ESTEY: But there was nothing in the 
statute that Icowld™find vo cover®tnav’ 

MR. POOLE: No. 

MR. ESTEY: And nothing in regulations to 
cover it? 

MR. POOLE: No. 

MR. ESTEY: It was simply an administrative 


practice? 


MR. POOLE: That Is right. 
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MR. ESTEY: Then, when it got to the Board, 

the full Board, was the workman as a matter of constant 

practice always prercent, or his representative? 

‘MR. POOLE: Not necessarily. 

: MR. ESTEY: Was he given the opportunity? 

MR. POOLE: Not always. The Board could 
decide the claim’on the information as*théey”sawo%it on 
the file. 

MR. ESTEY: So it’was rather an informal 
appeal? 

MR; POOBE? Thattiserignes 

MR. ESTEY: At which the workman might be 
present and might not be, might have notice and might 
not have notice? 

MRE POOLE? That"isy righty, 

MR. ESTEY: I see, and your statistics show 
under the old system the last year in which it was in 
operation you had, looking at your page 6, 918 claims 
dealt with by the Board itself? 

MR. POOLE? That Gs"right, sir. 

MR. ESTEY: So that the Board was handling 
at that time quite a volume of business on appeal? 

MR. POOLE: That is right. 

MR. ESTEY: And that is the twelve month 
figure and that compares to 19 appeals on a nine month 
basis or ten months? 

MR, POOLE: Yes, but I think in fairness, 
we should indicate the number of claims that we have 
had, appeals that there have been this year, and I have 


a statement to that effect too. 
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MR. ESTEY: 1966? 
MR. POOLE: 1966. 
MR. ESTEY: That would be how many months? 
MR. POOLE: That is ten months. 
THE COMMISSIONER: Is this. 1964 for ten 
months only? 

MR. ESTEY: 1964 is for twelve months, but 
over on pageNf,.thevl? rappealts jel chakecit,, ¢are for nine 
months because the Tribunal only started in March? 

NR -DPOCLE: welliatt. Gis enietty 

MR. ESTEY: So if you extended the thing, 
you would have 25 appeals a year, compared to 918, but 
what are the figures for 1966? 

MR. POOLE: To this date, the Board has 
handled /7 appeals, mot entirely /7 appeals - 57 appeals. 
There have been 20 cases under Section 16 of the Act. 

MR. ESTEY: We will see what that one says. 

THE COMMISSIONER: These are appeals at 
ther? ghesiteuleve'b, t5i1% 

MR. aPOOLEIU Yesrpesir. 

MR. ESTEY: You distinguish between this 
kind of appeal and the general kind? 

MR.» POOLE: ‘That -is “not an: appeal, the Board 
must hold all Section 16 hearings and make the determina- 
tion themselves. 


THE COMMISSIONER: 57, of which 16 were under 


Section 16? 


MRivrPOOLEseNasy sim, AP bpedf Twtilicihadd ewere 


under Section 16. 


THE COMMISSIONER: 77, of which 20 were under 
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MB. BOODLE: That te riche. 

MR. ESTEY: That is on this attachment to 
your memorandum? 

MR. POOLE: Yes. 

MR. ESTEY: And that takes it right down to 
the 23rd of September? 

Mie ROOLES That is Conrect) «sir. 

MR. ESTEY: So I take it that a comparable 
figure to 918 in 1964 would be something in the neighbour 
hood of - that 918, would that include Section 16 
appeals? 

MR. POOLE: It also included Section 16. 

MR. ESDEY: So, about 100 wold pega oui 
year in round figures compared to 900? 

MRw, POOLE: That cis. elaine, 

MR. ESTEY: So at least at that point the 
effect of a new appeal procedure is to lift from the 
Board's shoulders this great volume of appeals something 
at the rate of about 18 a week? 

MR, POOLE: . That.1s8 quite true, 

THE COMMISSIONER: Then, down below that, 

I see the Review Committee in 1965 had 2,350 cases to 
Veview and. iil 9Gb462..29 57 

MR. POOLE: That is right. 

THE COMMISSIONER: So, roughly, the same 
number of cases were being processed in the appeal 
procedure. Then we come to the Appeal Tribunal and 
now you are having double the number of appeals, somewhat 


more than twice as many appeals from the Review Committee 
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as you formerly had from the - oh, I see. 

MR. POOLE: These are all of them. 

THE COMMISSIONER: This is 1965 and 1966. 
This does not give any indication of what the situation 
was in 1964, Yes, in 1964, the number of cases con- 
sidered by the Review Board, they only considered 
1,123 cases and they only held hearings on 75? 

MR. POOLE: “That is “correct. 

THE COMMISSIONER: So, it obviously is the 
case that for whatever reason, the claimants are taking 
advantage of the appeal procedure to a much greater 
extent than formerly? 

MR. POOLE: Very definitely, sir. 

MR. BoTEY: I suppose it would follow wvhav 
that is the case - perhaps there are other reasons - 
but now you are giving a notice that they have a right 
of appeal? 

MR. POOLE: There Is no question that they 
haven't. 

MR. ESTEY: Your notice practically invites 
them because they now have the notice whereas formerly 
they never did? 

Mn. OObR. Len. 

MR. ESTEY: That is repeated at each stage 
of the game? 

MR. POOLE: Yes, sir. 

MR. ESTEY: Let us go to the new system, 
March, 1965, which I will call the new system. To 
begin with, I am interested in the initial review or 


assessment of the file. Is there any change in the 
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practice of claims investigation officers, the first man 
who gets the file in requiring investigators to attend, 
or ordering additional medical evidence? 

MR. POOLE: There has been no change whatso- 
ever. 

MR. ESTEY: He investigates as aggressively 
under the new system at that level as he did under the 
old system at that level? 

MR. POOLE: We feel that probably he is 
able to do a better job now than he did before and this 
will come unywlaterein the. adjudication of claims TVomuc.. 
but wehave revised and streamlined the Claims Deparment 

with the result that those who are adjudicating 
claims are given a greater time to do their job, in that 
they have had a lot of extraneous matters taken away 
from them to allow them to spend their time strictly 
on that. 

MR. ESTEY: Now, under a Review Committee's 
procedure in the new system, does the Review Committee 
put in the same effort to obtain the full story as the 
old Review Committee did, that is to say, can they 
still requisition a further investigation, can they 
still order an additional medical examination, and so 
on? 

MR. «POOLE: That is quite correct Joye. 

MR. ESTEY: So, is it a fair comparison 
to say that in the second stage of the new system the 
internal examination by the Board of this claim is et 


least as rigorous as the second stage under the old 


system? 
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MR. POOLE: Quite as rigorous. 

MR. ESTEY: Now, before I get to the third 
Stage, it has been said by three or four representatives 
of associations here that this new system suffers, in 
that, unlike the old system, representatives of the 
workmen are not able to communicate with the Claims 
Department and the Review Committee staff at the time 
of, or before a Review Committee decision, you have 
heard that? 

MRYTPOCEE SUTYes. 

MR. ESTEY: Have you any comments to make 
on that? 

MR. POOLE: Well, théeré is no question that 
we have set up within the Claims Department a group 
which we call the Chief Administrative Officer and his 
assistant, whose whole duty is to be in that position 
of assisting and advising, providing information that 
is requested in the whole realm of the area where 
péople want information. At the level of the Review 
Committee, there is not a personal contact situation. 

MRY ESTEY: (And there wasn't before? 

MRLOPOOLE: “ONetvit the claim-wassnoteon a 
hearing basis. 

MRY ESTEY+0 T@cit wasgeand *thére wersays 
on that basis, then the workman could appear directly 
or through a representative? 

MR. POOLE: That is right. 

MR. ESTEY: But as I read your figures, that 
was a very tiny percentage of your total Review Claims. 


MR. POOLE: That is right. 
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MR. ESTEY: Now, I take it that other than 

those comments, the Review Committee, Stage ons 
precisely the same under the new system as under the oid, 
you can't have the personal appearance now, but other 
than that it remains the same? 

MR. POOLE: Yes, and, as a matter of fact, 
there are two people occupying positions that were on 
the Review Board before. 

MR. ESTEY: As a matter of fact, there is 
one other difference but it goes the other way, that now 
every file being reviewed by the Review Committee is 
the subject of a notice to the workmen? 

MRe POOLESy\Thatwisi right. 

MR. ESTEY: And that was not true before? . 

MR. POOLE: That is right. 

MR. ESTEY: When you come to the new appeal 
level, the Appeal Tribunal == 

THE COMMISSIONER: I am sorry, I have not 
been following that. 

MR. ESTEY: Under the old system they did 
not necessarily appeal only on the motion of the work- 
man, but sometimes it came up from the Claims Department, 
in which case the workman never knew that an objection 
was being appealed. In fact, he didn't know it had been 


rejected at that stage. 


MR. POOLE: He didn't know it had been 


rejected. 


THE COMMISSIONER: I see. Every claim that 


was rejected went automatically to that Review Board 


previously? 
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MR. ESTEY: Some did and some went on the 
basis because there wasn't a complaint or an appeal] - 
both kinds of files reaching the Review Committee. 

MR. POOLE: * The*first group that the 
Commissioner mentioned, sir, that is, the files that were 
rejected that went there automatically not necessarily 
were rejected at the level of the Claims Department. 

They would review it, possibly have a disagreement at 
the level of the Claims Department and would send it for 
athigher authority to decide it. 

MR. ESTEY: So’ that there might be a “splilv 
decision down below and they would send it upstairs for 
a decision, but the workman would not know anything about 
DP pPaws la P? 


MR. POOLE. That's right. 
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MR. ESSTEY: Now, we come to this Appeal 
Tribunal --- 

THE COMMISSIONER: If, Learning! or 
the first time that the case has been turned down, he 
asked the Review Board to adjust the pro forma, there 
would really be no review at all. 

MR. POOLE: If they heard him and 
could not confirm on the evidence the decision that had 
already been made, they must refer the file to the Board 
because they could not confirm their own decision. 

THE COMMISSIONER: In other words, 
if it had already been referred to the Review Board and 
the Board had made a decision, the man then asked to 
appeal, to go directly to the Board itself? 

MR. ESTEY: So he only -had one right 
of appeal. 

MR... POOLE: In certain cases, yes. 

MR. ESTEY: This Appeal Tribunal 
started in March, 1965, and it had no predecessor under 
the old system. 

MR. POOLE: That is right. 

MR. ESTEY: And you toid the 
Commissioner that an Appeal Tribunal consists of three 
people. 

MR: POOLE: Yes, sir. 

MR. ESTEY: How does the workman get 
to the Appeal Tribunal? What does he have to do? 

MR. POOLE: On appeal from the 


decision of the Review Committee. 


MR. ESTEY: How does he do it? 
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1 MR. POOLE: Simply writes a letter. 
2 MR. ESTEY: Does he have to use a 
3 form? 
4 MR" POOLE: CNoy 
5 MR. ESTEY: Just writes a letter? 
6 MR; POOLE: Yes. 
7 MR. ESTEY: Does he have to’sive his 
8 PeAsOnS? 
9 MR. POOLE: I think we would like to 


10 say that reasons would be happy to be received; but, 
11 quite frankly, we accept an appeal on just where he wants 


12 to appeal. 


13 MR, CESTEY = Yous invite#{him2 tondoric? 
14 MRSP POOLE: SYest 
15 MR. ESTEY: Does he have any time 


16 limit within which he must write that letter? 


MR. POOLE: No, sir. 


17 

18 MROCESTEY?* Ll sapposeyin practice he 
19 has. If he leaves it too long he gets a short hearing, 
20 puUswthereMis no Pimitcafter which hes isecuteorr. 

1 MR. POOLE: No. 

22 MR. BSTEY? “Has theretevertbeenva 

73 suggestion in your policy since you introduced this 

24 system that, in the interests of speedy processing, there 
95 should be a time limit? 

6 MR. POOLE: Yes, there have been 

27 suggestions. There have also been suggestions that when 
28 it gets to too many postponements it should be shut off. 
99 MR. ESTEY: That is postponements by 


30 the man, not by the Board? 


ue ares 
wettel s astinw ylqmhe/sa100F AM : Nea 
@ au of sved of 290d :YSTAa .7M = hewtl 
Smt? 
rar ORs Eg00F 2AM . Tris ees 
trettef a sedinuw saub::YaT2a \.AMy 
«eaY $1008) 1M 
etd svia of sved sd as0d :YaTad .AM 
: 7 y Sanceset 


ov eNiL Biuow sw Aaidd I :8J00g AM 2 


etud gbevteset od of yqqsi ed biwow snossst jsdt vse 


atasw on otedw test ao [seqas ns tqsd0s ow ,ylinsrt ettup 
7 >) .,£seqqs oF 
fst ob of mid ed¢ivat soY :YST!Sa .AM. 9 8 & 
e29Y :31009°.AmM LP. 
ent vine even er eo0d :YaTea «AM 
| - Farettel tedt stinw teaum ed dotdw middtwotkots 
| -tle ,owf :37009 .aM 
sad soliostq at esoqque I :YaT2s .AM 
<niitssd trode s etox ed eho ooy tL asvsel of tl». esd 
»Tto tuo ef of dotdw setts ttmtl omet- eredt dod 
»of :3J009 .AM 
& ised tsve siedy esH :YaT@a .5M 
efdt heoubexdnt woy softs yotiog awoy! nt noflteesuvea 
Sitseit .amleseootq ybeeqe to adaetetnt edd at .tsd?. metaye 
¢timll emt¢ a 6d biuods 
meed ovad stent ,a6¥ :3I00T .AM | 
asiw fadd. enotteegaue —_ oefs evad etedT ,enotseonnue 
Tio tude ed bluodes ¢f etnemenogteoq yasm cot ot atey tt 
yd etnemenoqsacg ef tsi? ¢¥aPad) AM w al) pAnws 


fhrsed sit yd ton ,nsm ectt 
y al he 


Nethercut &é Young 
347 


Torente, Ontario 


MR. POOLE? W2haveisiright. 

MR. ESTEY: I am curious to know why there is 
not a time limit within which the workman must appeal, 
bearing in mind that the dust of time covers over the 
evidence and memories fail. 

MR. POOLE: Well, quite frankly, the 
Board has taken the position that it wasn't necessary to 
haveva time Limit. 

MRie cESTEKi o alt khousti Lheacademic : 
here his aio unequesticfor, ity noarealbwneedeformiy Yeux 

MRe POOLE s: pNot tyet. 

THE COMMISSIONER: I have seen quite 
a few letters come in to me and the man is raising some- 
thing eight or nine years ago, and the Board informed me 
that he could appeal if he chose to. 

MR “POOLE: teThatiels etieht eifhe Board 
has taken the position fthatotherems no wide bimioy if 
there is evidence of continuing liability. 

THE COMMISSIONER: This comes up in 
connection with how long after an accident a claim can 
be made. 

MR. ESTEY: Now; at the time )of,this 
Appeal Tribunal, at that stage, the man serves his 
notice, and you say in reply to that that if he wants a 
summary of the file, of the facts, he can get that on 
request. 

MR. POOLE: That is right. 

MR. ESTEY: I take it he already has 
a reasonable summary because he got a decision from the 


Review Committee which sets out the reasons. 
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MR. POOLE: Yes. 
MR. ESTEY: And these reasons in 
some cases make some reference tothe facts, of course. 

MR’ POOLES Yespebuceit isemuch 
shorter than the summary. 

MR. ESTEY: And that summary is then 
prepared in what branch of the Board? 

MR.“POOLE:* EC°LS*preparedr in the 
Review Committee and has to pass through the people that 
did the adjudicating in the claim and they must initial 
the summary, indicating that this is a satisfactory 
statement insofar as they are concerned upon the 
evidence on which they rendered their decision. 

MReESTEY: Who does that? 

MR. POOLE: The two members of the 
Review Committee who rendered the decision, sir. 

THE COMMISSIONER: Would one of 
those be a medical man? 

MR. POOLE: One would not necessarily 
have to be, but if he is involved in the initial discus- 
sion he would initial it. 

THE COMMISSIONER: I am thinking of 
some obscure medical gobbledygook in some of the 
examples that have been given us, where a man says he 
had difficulty in understanding it. I can understand 
why he did. In those cases is that just taken off the 
files? 

MR. POOLE: We feel, sir, as I 
indicated here, that we should not interfere with the 


evidence that has been presented and that we should give 
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the man a verbatim statement of the pertinent facts so 
that he can, using that report, go and get advice. 

MR. ESTEY: But that summary is made 
by the Tribunal or agency which turned down the claim. 

MRSuPQOLE: Thats “sieht: 

MR. Bethy: 336 el suppose =2e iis 
subject «to the criticism torwhich “all “human frailties 
are subject, that that report favours the Board that 
turned it down, 

MR»: ‘POOLEis Ietthdink "it. Sis? neteeexaev ly 
that. I think it is to show the man the evidence, point 
Up,the evidence: to him that led: ‘toi his rejection, 

MR. ESTEY:s: But» would it°'set- out all 
the, evidence, that» was: ion the other side of the’ coin? 

MR. POOLE: I think that would’ be 
involved( in  it,.but there might be medical things’ left 
out. 

MR. ESTEY: Would you have any sample 
of these summaries which would not reveal the identity 
of the man? 

MRenPOOLES Yes. 

MR. ESTEY: Before’ Ivget into this 
in any detail I would like to ask you one more question 
about this summary. Does the Workmen's Adviser have 
access to that summary at that time? Does he have to 
approve it as a fair summary? 

MR. POOLE *No, sir. 
MR. ESTEY: Is there any suggestion 


made that that person might be of alittle more neutral 


character? 
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MR, POOLE: It.hasn't come up, but I 

suppose it is a good suggestion. 

MR. ESTEY: Now, you have given us 
a handful of documents here which appear to be a covering 
letter forwarding the summary. What is this top letter? 

MR. POOLE: This is a letter advising 
him that we are emlosing the summary and we would like 
to point out to him thatedtpis his personal property and 
it is of a confidential nature, and if in considering 
this information he decides to appeal to the Tribunal 
he can do so. There are two types of letters here. 
There is one in which he indicates he intends to appeal 
to the Appeal Tribunal and the summary is provided to 
him. This one is where the man has written in saying 
he is not happy with the decision that has been made, 
and he is advised if he wishes to go to the tr bund. we 
can do so. 

MR. ESTEY: And the second one says: 

"If, after considering this 

information, you decide to 

appeal to the Appeal Tribunal, 

this should be in writing and 

should contain any further 

material to support your claim." 
But you don't mean by that that you must have it? 

MR. POOLE: We mean that he should 
advise in writing if he wishes to appeal. 

MR. ESTEY: In both letters I see 
you direct the recipient's attention to the services of 


Mr. Brawley, the Workmen's Adviser. 
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MRE POGLESSYessersir: 

MRE SESTEYS ITI don't suppose you tan 
tell us how frequently from your statistics he is 
involved in these appeals? 

MR. POOLE® No, frankly T-can't. 2 
Hhavan't any statistics .on0nes 

MR. °*ESTEY: Is he avlawyer? 

MR. POOLE: No. He is a man of probabliy 
30 years! experience with the Board. 

MR. ESTEY: Having come through the 
Claims Department and so on? 

MR POOLES*Yes* 

MR.wESTEYs. Would this be his only 
duty? 

MR. POOLE: This is his only duty, 

MR. ESTEY: And after he is contacted 
what is his function? 

MR. POOLE: It is to assist the man 
in any way he can. The man can come in and discuss the 
case with him, he can do it by correspondence, but he 
does not appear with the man. 

THE COMMISSIONER: I don’t know 
whether they still have them or not, but they used to 
have pension advocates in connection with war pensions, 
and that pension advocate, I think, had- access to the 
files. If my memory also serves me right, the pension 
advocate also had the job of presenting the case on 
appeal, but I suppose the Workmen's Adviser has access 


towalltthe files. 


MR. *POOLEs«Thattis right. 
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THE COMMISSIONER: But he doesn't 
have any duties on appeal itself. 

MR. POOLE? “No, 

THE COMMISSIONER: Other than advise 
him. 

MR’. POOLE? *He™is SUPrilctlyeas  iae 
name indicates: he is an adviser to the workmen. 

THE COMMISSIONER: And he would 
advise, I suppose, the union representatives representin 
the workman? 

WR. POOLEY’ surety, 

THE COMMISSIONER: I think, Mr. Este 


we might break for ten minutes. 


=== short recess. 


MR. ESTEY? Now, Mr’Poole, before we 
get into this evidence too deeply we should put on the 
record that you have now re-organized for the convenienc 
of the Commission some sample letters which you gave us 
just before the adjournment and which we numbered 
Exhibit 6. Exhibit 6, page 1, now consists of the 
letter of rejection from the Claims Department to the 
workman, and this is the first notice he has that his 
claim has been rejected. Is that correct? 

MR. POOURS That is* correct’. 

MR. ESTEY: And then Exhibit 6-2, 
page 2, is a notice to the workman that the Review 
Committee has decided that his appeal must be imjected. 


6-3A is a letter which forwards to the man a copy of the 
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Summary of information in response to a request from him 
which does not amount to a notice of appeals and Exhibit 
6=-3B is a similar letter in response to a request for 

a summary, but is addressed to a man who has given a 
notice of appeal. Following that there are samples of 
these summaries of information, They are actual samples 
sent by the Board to the workman under cover of one of 
those letters. 


MR .OOLE? That Asiriehes 


~=--EXHIBIT NO. 6: Group of form letters as 
sent by The Workmen's 
Compensation Board. 


MR. -ESTEY se We; nave, go. Ups to. the 
Appeal Tribunal in the appeals procedure, At this stage 
of the game the man has received a copy of the summary 
of evidence, he has received an opportunity off talking 
to the Workmen's Adviser, and he knows he has the 
right to counsel at that times is» that right? 

MR. POOLE: He knows he has the 
right. to. retain, 

MR .. ESTEY ted. am gust sbookings at 
your letters to see where he is told that. Can you 


help me with that, Mr. Poole? 


MR .» POOLE S46 No .ae Thiegdiead he 
notification that goes out from the Tribunal of the 
hearing, advising him that the hearing is set. We 


will, have.to.add»that,.. We didn't. bring,it,-1 am 


sorry. 


MR. ESTEY: You haven't got that 
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with you? 

MR. POOLE: No. 

MR. ESTEY: All right, we can get 
that. When he is notified of the date of the hearing,the 
notice says that he may have someone representing him or 
accompanying him. 

MRe POOLEY Yes: 

MRe ESTEY: I refer yow to the "second 
last paragraph, which says: 

"The grounds for your appeal 

must be submitted in writing, 

giving any further particulars 

which might assist your case." 

I am wondering why the Board feels the man must submit 
His-“erdunds for appeal “in writing. In fact, ~you*don™t 
require him to do so, do you? 

MR. POOLE: Not really. At the back 
of this letter to the --- 

MPR P-ESTEY< + Cit «is Hace’ "’2 "er Wenibit 
6. We have not referred to it before, but it comes up 
in connection with the wording used in 3A and 3B, except 
that it has been made much clearer here that the grounds 
must be submitted; but, in fact, you don't require that. 
How much time in practice does the Board give the man 
after he has received the summary of evidence before 
the hearing date is established? 

MRS POOLE: Certetnly it ts*air exvess 
of two weeks. It depends on the calendar of the 
Tribunal, and he is advised that the date has been 


selected and if for any reason he cannot attend, he 
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should advise by such and such a date that he is unable 
to'do so. If he ids unable: to do.so,,anothersdate will be 
set. 

MR. ESTEY:»Butothat notice usually 
has a two-week gap in it or more, from the date it is 
sent. out to the date of the hearing? 

MRe»s POOLEcr Yes. 

MR.ESTEY: And the man is advised 
to give proper grounds to have it adjourned. 

MRae POOLE: Yes: 

MR. ESTEY: Are ald the witnesses 
sworn, under oath? 

MR. «= POOLE, Yes. 

MR. ESTEY: And anyone who plays a 
role in that evidence must testify, having taken the 
oath? 

MR. POOLE: Yes. 

MR. ESTEY: iIt.has been. said,many 
times here that cross-examination is not permitted. 

MR. POOLE: Right. 

MR.ESTEY: Is that an absolute rule, 
that you never allow anyone to cross-examine? 

MR. POOLE: I think the situation is 
this, that the Board does most of the questioning itself, 
It is either at the level of the Tribunal or the Board 
itself, because they are the ones that are anxious to 
bring out all of the information. The man usually makes 
his statement as to what has happened, what has been the 
conduct of the case, and if his representative wishes to 


question him, he can do so to bring out the points he 
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wishes to make, and then the Board usually takes over to 
bring out all the points they feel are necessary. 

MR. ESTEY: Do all the members of the 
Board have the file at the hearing? 

MR. “POOLE So oNoe* The file fs resent. , 
but generally speaking in the case of the Tribunal they 
go through and make a resume of the file and only the 
Chairman has the actual file. 

MR. ESTEY: But the Board members 
have ‘had a chance to-read iw? 

MRs POOLEY Op "yes: 

MR 2 -HSTE Ys. And “if ag medicalaman tis 
present, then he answers questions like anybody else? 

MR?) POOLE Se Yes: 

MRi« ESTEY: In most of these tedses ais 
a representative of the employer present? 

MR. POOLE: I would say It is 
increasing, but it isn't in all cases. Approximately 
ten years ago there was less than 50%, far less than 
50% of cases that the employer attended, tut this is 
gradually increasing 

MR. ESTEY: What wole does her play av 
the hearing? Does he examine the witnesses who come 
forward? 

MR. POOLE: No. 

MR. ESTEY: The employer does not? 

MR. POOLE: He makes his statement and 
the Board may question him on the basis of information 


that he may give to the Board. 


MR. ESTEY: Does the Board generally 
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call witnesses? 

MR. POOLE: Sometimes they do, some- 
times they don't. 

MR. ESTEY: Ifntheyedoyedsesutheir 
representative examine the witnesses in most instances? 

MR. POOLE: They can. 

MR. ESTEY: But generally speaking? 

MR. POOLE: I think generally speakin 
it is at the pleasure of the employer's representative. 

MRecESTBYtheWhere there ’iada 
conflict in the version*of the storyeas-toethe aceident 
between the witnesses supplied by the representative 
of the workman and the witnesses supplied by the 
employer does the Board ask the questions? 

MR. POOLEs It tisskor hehe boardregs 
resolve that. 

MRs ESTEY: But éven under (those 
circumstances the Board does not allow one side or the 
other to put questions to the other side's witnesses? 

MRe POOLE: eThat sistcearrecr: 

MR é sESTEY: “ls ‘theresany wreason fon 
that? 

MR. POOLE: They don't wish to put 
it into an adversary situation. 

MR. ESTEY: During these -hearings 
where the workman is claiming against the fund and he 
is advancing his reasons for the claim, who plays the 
role of the defender of the fund? 

MR. POOLE: Well, I don't think that 


the Board has ever taken the position that they are the 
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defender of the fund as such, sir. They are there to 
administer an Act, and if it comes within the provisions 
of the Act it is a charge on the fund. 

MR. ESTEY: That is the result 
without regard to the state of affairs in the fund or 
anything else? 

MR. POODLES” Thav is Pigcnt, 

MR. ESTEY: So what you are saying is 
that in the view'or*tnhe Board "there 1s no place néere in 
the adversary system because there is no defendant. 

> MR. POOLE? Thav is: correc. (nere we 
a claimant but no defendant. 

THE COMMISSIONER: These sections of 
the Act were put there by the Legislature, not by you. 

MR. POOLE: I think that is correct. 
P think that it was in Section 24, 

THE "COMMISSIONER: If 10 i8.i0 Une 
interest of the accident fund. 

MR. POOLE’ I could give: you tune 
interpretation that the Board puts on that particular 
section. That section is used by the Board where a man 
will have a permanent disability but behind that 
permanent disability is something that is of a serious 
nature which, if cleared up, would reduce the permanent 
disability. So the Board has been given the privilege by 
the Act to do something for that man by way of medical 
treatment, bearing no relationship to the accident 


whatsoever, to lessen the permanent disability. 
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THE COMMISSIONER: Something they would not 
be able to do on a straight compensation basis? 

MR =“POOLETY*Thay Te-rrenes 

THE COMMISSIONER: But it didn't stem from 


the accident? 


MRS POOLE? That’ is°rienv. 

MR. ESTEY® Just®as°a matter*of- curiosity, 
I suppose you always have to get the victim's consent? 

MR. POOLES~ Oh5 by ali means’ 

MR. ESTEY: The statute doesn't say so, I 
was just wondering. Now, let us get back to this 
question of proceeding in the Appeal Tribunal 2ou 
will appreciate, Mr. Poole, that one-half of the 
community, not numerically, but one-half by philosophy 
is paying the cost of this whole operation, and the 
other half is getting the benefit if he has been injured 
and, naturally, he who pays the cost has an interest 
in keeping the cost down. Now, my question to you is, 
what part of the proceeding, ifoi any; before these 
appellant tribunals is devoted to the detection of 
improper claims and claims which may be said to be 
based on malingering, fraudulent claims, and that kind 
of thing. What does the Board do, faced with the 
possibility of that kind of thing coming before Lith? 

MR. POOLE: Well, this starts at the LeveL 
of the Claims Department in the 4nvestigation.: » Tne 
investigation starts with making sure that it is a case 
coming within the meaning of the Act. As it goes 
through the appeal procedure, this always must be kept 


in mind that this may not be within the meaning of the 
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1 Act.and there may be fraud, there may be many things 
2 anvolived,. & don't think that. we @o.at any time 
3 deliberately. place.people in the position of, shail we 


say, facing them.with a malingering charge, but _lI think 


4 
5 that we are well aware when this occurs from the reports 
6 that we get, we are well aware of the situations in 
7 fraud and have detected situations in fraud. 
3 MR. BSTHY: I take Jt that so [avsoa vue 
9 mechanics of the appeal are concerned, which we are 
10 feailking about,today, that, that kind of examiner ton ef 
a witnesses is conducted by the Board? 
MR. POOLE: By the Board. 
12 
L MR. ESTEY: And not by the representative of 
the employer, and not by someone in the shoes of the 
14 
Crown Attorney or an inquisitor, and I take it that 
15 
at no time in the history of the Board that you are 
16 
aware of has the Board tried the practice of a friend 
17 
of the court in judicial language or a pensions 
18 
advocate in the Canadian Pension Commission sense? 
19 
MR, POOLE: Not to my knowledge, sir. 
20 
MR. ESTEY: Then I have asked you before 
21 
about time limits and going from one stage tothe next. 
py) 
In order to gather this all together, Letake-it there 
23 
is no time limit imposed on the appeal from the Appeal 
24 
Tribunal either? 
25 
MR. POOLE: No, sir. 
26 
MR. ESTEY: The right of appeal to the 
27 
Board never dies? 
28 , 
MR. POOLE: That is right. 
29 


MR. ESTEY: Now, when you proceed to the 
30 
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next stage - and, of course, that is only necessary if 


the Appeal Tribunal rejects the claim. 


MR. 


MR. 


written reasons 


MR. 


MR. 


the time of the 


reasons? 


MR. 


MR. 


POOLE: ¢ylhat gis yright. 

ESTEY: By the way, is that done with 
in all cases? 

POOLE: Yes, esar. 

EBSTEY:° Whether ror,pnet)-itels,.done eat 


hearing, the man does get written 


POOLEs, Oh, yes,, that is right. 


ESTEY:; Perhaps you would be good enough, 


if you would, to give us a sample of those. Will you 


give us a sample tomorrow of the notice, or do we have 


one? 


MR. 


POOLE: It is contained in Exhibit 6, 


stating the decisions and reasons for decison. 


MR. 


ESTEYs: You have not got a sample 


which has been cleaned up so you can't tell the names 


of the parties, 
MR. 


MR. 


that is the problem, isn't it? 
POOLE: | That, isi right, 


ESTEY: Perhaps you could remove the 


names of one completely and it might be easier if we 


simply added it 


as the last page of Exhibit 6... That is 


the next stage in the cycle, Len? Goi 


MR. 
MR. 
decision - and, 
procedure leave 
MR. 


report. 


POOLE: Wes. 

ESTEY: Then after he has got his 

by the way, does the Appeal Tribunal 
room for a dissenter? 


POOLE: No, sir, there is no minority 
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MR. ESTEY: I see the sample you gave me is 
Signed by all three. If one man says, "I would do the 
opposite to the other two", what happens? 

MR. POOLE: They usually sit down and resolve 
the situation, 

MR. ESTEY: Socthat im 11965) cthis Petturtal =— 

THE COMMISSIONER: I am afraid we can't do 
that in the Court of Appeal. 

MR. ESTEY: They heard 215 appeals and they 
had unanimoustidedisions tme215, that is the upshot of 
that. 

ME. POOLES; Yes,. 

THE COMMISSIONER: ‘They may proceed, I 
Suppose,-as) they. iproceed am the: PrivylCounell where 
there is onlyvtone*epinionngiven. Died srnetid ikeriine 
judgment. of a court and) it.ds: agreed that: one opinion 
goes out of that panty: 

MRew BSTEY: bExeeptethat: here, Mr. Chalvman, 
everybody signs it. These are all signed. 

THE COMMISSIONER: It might be better if 
they weren't all signing. 

MR. ESTEY: Then you get on from the 
Appeal Tribunal and that has all been taken down by 
shorthand? 

MRé pn POOLE: ries: 

MRy ESTEYS: That teepaideforyby the Board? 

MRy POOLEY: Yes. 

MR. ESTEY: By the way, do you ever invoke 


the powers of the Act to award costs to the successful 


appellant? J think Section 74 allows you to do that, if 
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mnymmemory is correct. 

MR. POOLE: This*has been’a matter of some 
eonsideration,.but nothingthas been®donevaboutedrc., 

MR. ESTEY: Never been done yet? 

MRewPOOLE:¢ No? 

MR. ESTEY: Then we get on to the matter of 
an appeal to the Board itself that is, by a notice from 
therman. tothe Boardestaff thataheowishés*to bepheard 
by the full» Board? 

MR. POOLE: Yes, 

MR. ESTEY: Thenetheresisrno formality? 

MRa POOLE: No. 

MR. ESTEY: Does he have to say why he wants 
to be heard by the next rung on the ladder? 

MR, POOLE: We would like him to give us 
some basis on it, but we usually grant it. 

MR. ESTEY: Then, again, how does he know 
when that is going to be heard? 

MRet POOLGES! sin much the same method as the 


Tribunals 


MR. ESTEY: Is he also again referred to the 
workman's advisor? 

MR, POOLE: He could be, yes. 

MR. ESTEY: Does the notice setting the 
date for hearings so refer him? 

MR. POOLE: No, specifically not. 

MR. ESTEY: He would know from the refer- 
ence you made in the notice with respect to the Appeal 
Tribunal and presumably if he had made contact with the 


worker's advisor he would know that he could avail 


a) 
a a 


; - a : veil ie aia wa 


‘smoz to seddsm s mead amd JOB A AM © © Senn — 

tr duods snob: ne9d: earl Sntdgen ted ynotsaxebtenon 

‘ 149% Snob need revel ETS. iM 

; | | 60M 791009 ML 8 

| °° "otdem eit ot wo tog ew cen? <Yered JAM 

| mors? seat Bes Rleioai tedt YLeadt S208 oft of fseqaqe as 
bised ot of esdatw od tsdt Itete Hre0d edgy oF pad ede 


° @bhts0d Ifut ede yd 
(488¥Y  sal00T LAMY © 

fydiisnme? on et sied?t aed? s¥aTe9 AM 

col 230007 vam 

BINSW 2d yw yee ot sved sf agotl evaTed 7AM 
Sighibsl ont ao yawy dxen ott yd btsed “eds 

au avin ot min soll bivowssW. 19009 .AM 
. ff teas vilevew ew stud «JI mo etasd ‘smos 
Wonk ad esob wod ,nbsags .nedT “Yared .aM | it 
ti"sed ed of gntoz et ted¢ nedw 
od? es bontem omsa odd now AT Sedoot Am | 
| ie -fanudtieT 

oft oF bodtetoer ntsge coals ad a :YaTCa HM d 

| Ttoalivbhs a'nseoltow 

-29V .203 binso @H <¢8U009. .AM 

sit aatives sotton ont aged :¥8Teq AM 
' | fmid telet of ayatteed 10% etab 


(ton. Uffaottiosag eo 280009 AM 


“Aitiw togdnos sbam bea sate vidsmeorg brs’ Canidae? 


ae 
“‘btavs' bitioo ed teas woh Btwow soa nat tow 


ial. 


Nethercut &é Young 
364 


Torente, Ontario 


himsélf°of that service again? 

MKe POOLES Thats Lents 

MR. ESTEY: But if he never went near him at 
that level, how would he know he could at the next level? 
He wouldn't know, would he? 

MRy FOOLES No. 

MR. ESTEY: Now you get down to the Board 
hearing. Does the appellant get a copy of the transcrip 
of the Appeal Board? 

Mk? FOOLER? Yes on request, 

Mrs ESTEY: If "he requests 10? 

MR. POOLE: If he requests it. 

MR. ESTEY: How does he know he can request 
Lt? 

MR. POOLEY That “FP -douldn't’ tell ‘youwar tie 
moment . 

MR. ESTEY: I put the question to you 
because that is not the case if a man had a lawyer, 

He would be most surprised to find out that he could 
get a transcript of the court below on request. It is 
somewhat unusual, it is a better service than we are 
accustomed to. So he doesn't know that is available 
until he asks for it. So then he gets it. Does he 
get it in time to see it before the hearing? 

MR. POOLE: Oh, yes. 

MR. ESTEY: Who pays for that transcript? 

MR. POOLE: We do. 

MR. ESTEY: Does the employer's representa- 
tive get a copy of the transcript? 


MR. POOLE: He 4s Sntttled te iti he 
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requests it. 

MR. ESTEY: If the appellant requests it, 
does it automatically go to the employer? 

MR. POOLE: No. 

MR. ESTEY: Again, he must ask for it? 

MR. POOLEs ‘He: musts ask) fiers Dt). 

MR. ESTEY: I suppose the opposite is true, 
if the employer asks for it, it does not automatically 
gO. to the: appellant? 

MRe POOLE:, That is, rights 

MR. ESTEY: Does the Workmen's Compensation 
Board get a copy of the transcript of the Appeal 
Tribunal'ts transcript? 

MR. POOLE: You mean if they are going to 
hear the case? If they are going to hear the case they 
have that before them. 

MR. ESTEY: Do they always have a trans- 
cript for the proceedings below? 

MR. POOLE: Yes. 

MR. ESTEY: So it is typed: up as soon as 
the notice of appeal comes in and the only question is 
how many people get a copy, that is the only doubt about 
that? 

MReoPOOLE:( )fhatedsoright. 

MR. ESTEY: Then when the appeal proceeds 
they have the two parties in front. of the Board, that 
is the employee and the employer, If they don't have a 
copy of the transcript I suppose on occasion they find out 
there is a copy available during the hearing? 


MR. POOLE: That could be, and then they 
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eould ask for an adjournment. 

MR. ESTEY: I suppose that has happened? 

MRe POOLE: Yes. 

MR... ESTEY: Is the hearing of the appeal by 
the Workmen's Compensation Board itself a new trial all 
over again of the whole business, do the witnesses come 
again and talk? 

MR. POOLE: Tt'carnbey but eceneral by the 
Board does try to keep it to the issues at stake. Having 
been over the evidence, they try to keep it close to 
the issues that are involved, rather than a long 
rambling hearing. 

THE COMMISSIONER: That is one of the things 
I was wondering. If you are going to have in effect 
a trial de novo before the Board, or hearing before 
the Board, what is the necessity of having a transcript 
of the evidence on the Court of Appeal level if itis 
not going toe usedfor cross-examination and you are 
gol neet o-have a complete new hearing? 

MR, POOLE: I think it is on the basis that 
“inrovides: the information that has been provided before 
and it serves to keep the thing on the issues at stake. 

MR. ESTEY: I take’ it, since the Board 
always gets a copy of the transcript, that is part 
of the material they draw upon to make their decision? 

MR. POOLE: Yes , Yours 

MR. ESTEY: And whether or not anybody in 
the nature of an appellant refers to the transcript, 
the Board is going to read itiastéart.of the record 
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MR. POOLE'S That issrignt. 

MR. ESTEY:?  &lso, they have the file of the 
Claims Department? 

MR, POOLE: ‘That Levrients. 

MR, ESTEY: “And then, in addition ve vUnat, 
the appellant can call evidence if he wants to? 

MR. POOLE: That is right. 

MR. ESTEY: Can the employer call evidence 
in ‘front of the Board? 

MR. POOLE: -He surely can. 

MR. ESTEY: And does 1t happen? 

MR. POOLE: It has happened, 

MR. ESTEY: Now, if elther party calls 
evidence before the Board, what use can the other party 
make of this transcript they have of perhaps the same 
witnesses’ evidence down below? Suppose they change 
their story slightly? 

MR, POOLE: I think the Board has to make 
up its mind as to which is the correct story. 

MR. ESTEY: I suppose, in practice, what 
will happen is if the employer calls a foreman who 
changes his story from that which he told down below, 
that the employee can get up and invite: the Board to 
ask the witness how come he has changed his mind? 

MR, POOLE: That could be done. 

MR. ESTEY: But you don't allow the workman 
to get up and ask the foreman whether he is telling the 
truth now or down below? 

MR, POOLE: That is right. 


MR. ESTEY: And so that is the limit of the 
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USe You put on the transcript? 

MR. POOLE: “That is rien, 

MR. ESTEY:; Again, does the Board in dis- 
posing of the issue, award costs of any kind other than 
workman's fees? 

Wh. POOLE? No, 

MR. ESTEY: You compensate the medical 
witnesses, I notice? 

MR. POOLE? Oh, yes. 

MR. ESTEY: It does not compensate the 
successful appellant for having come all the way up 
through this ladder of appeal to win at the top. (He 
gets nothing for his trouble except what he asked for 
at the bottom? 

MR. POOLEY Thav 18 ‘raght, 

MR. ESTEY: And the reason for that is 
what? 

MR. POOLE: Well, as far “as 1 cat eee. 2c 
is a question that a man wee eas entitlement under the 
Act which he has appealed, and is appealing whatever way 
he may through the various areas of appeal, and his 
entitlement is only that which is under the Act. 

MR. ESTEY: And, again, I suppose it 1s in the 
interests of reducing the cost of operating the 
appellant system? 

MR. POOLE: Yes. 

MR. ESTEY: Then, speaking of that element 
of the thing, is. there any consideration given, or has 
anyone suggested to the Board that by allowing a work- 


man to appear at the Review Board stage that you might 
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do away with the Appeal Tribunal? 

MR», POOLEs:.,.Well,.I-haverheardsitehereioqd 
have not heard it specifically. 

MR. ESTEY: Does the Board have any view as 
to whether that would be a helpful thing, or perhaps 
defeat the purpose of the appeal system? 

MR, POOLE: Wellgei\think-lewould beyinetined 
to say this, with the volume that is at the level of the 
Review Committee, if there was appearances it would 
delay the consideration, It would mean that you took a 
level of appeal away. The man has a right under this 
system to have his claim looked at a second time on the 
basis of a written information and whatever investiga- 
tion might be made. Then he has the right to appeal, 
remembering that there are some 2,000 that go before 
the Committee. If that was all done on an appearance 
basis, 1t would be’ == 

MR. ESTEY: You have about 10 in a working 
day, so if you had hearings it would be a pretty long 
day. On the other hand, I suppose you can't have an 
automatic review of all the rejects because that would 
be 15,000 the Review Committee would have to process. 

So I take it the present system is a compromise where 
you take the second stage if requested, where the man 
can’t appear because there are just too many of them. 

MR. POOLE: That is right. 

MR. ESTEY: And out of that odd 2,000 you 
weed out 500, so that you have 1,900 unhappy complainant 


of whom some 250 appealed? 


MR, POOLE: That is correct. 
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1 MR. ESTEY: Before we leave that then, I 

2 take it what you are saying is that the Claims Division 
3 has a sort of second department to it which is the 

4 Review Board? 

5 MR. POOLE: They are not part of the 

6 department, sir. 


7 MR. ESTEY: But stillethey review things? 


9 MRéoPOOLE® (That tserbehv< 
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MR. ESTEY: And your first real 
hearing of he appeal is the third Level ,and the fourth 
Ze tne last resort. 

MR. POOLE? That is) right. 

MR. ESTEY: And the reason you have 
the third level is to cut down the work of the Board? 

MR. POOLE: Yes. 

THE COMMISSIONER: The appeals that 
are beginning to elimb wp to. the Board itself, Perna: 
became too heavy it might be necessary to shut off 
appeals at that level, but to open them up down at the 
Review Committee level. 

MR. POOLE: 10 could be. 

THE COMMISSIONER: In order tersave 
the Board’s small numbers having to make individual 
decisions on appeal. 

MR. POOLE: That DS corrects sir. 

THE COMMISSIONER: In that evert I 
suppose you would have to increase the size of your 
Review Board. Would that be possible? 

MR. POOLE: Oh, yes, quite possible. 

MRe ESTEY: Does either the appeal 
Tribunal or the Board in issuing reasons consciously 
develop any set of rules, policies or precedents so 
that the trade unions who habitually appear and the 
employees who habitually appear havé a code of behavior 
in these appeals, thereby minimizing the number of 
appeals? 


MR. POOLE: I suppose anyone who is 


appearing frequently can keep their little black book. 
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MR. ESTEY: There is no internal 
publication of thése? 

MR. POOLE: No internal publication. 

MR. ESTEHY: Has any consideration ever 
been given to that? 

MR. POOLE: No. As a matter of fact, 
the Board doesn't agree with it. 

MR. ESTEY: They don't want to create 
any rules to confine themselves in the future, IL suppose. 
Then I take it that the appeal procedure itself is not 
a hard regulation because the Board wishes to be 
flexi bie’. 

MR. POOLE: That is right. 

MR, ESTEY: Do you know if the Board's 
policy, after a reasonable trial, ie tO put 1b: ainetae 
form of regulation? 

MR, POOLE: I have no knowledge of 
that. 

MR. ESTEY : The Ontario system of 
appeal is unique in the Workmen's Compensation Board 
Pield, L take it. 

MR. POOLE: The four-level, yes. 

MR, ESTEY: Itdis not in practice — 
anywhere else, is it? 

MR. POOLE: No. 

MR. ESTEY: British Columbia has an 
appeal system of a modified nature, has it not? 

MR. POOLE: That is right. 

MR. ESTEY: Can you describe that 
briefly, without getting involved in detail? 


MR. POOLE: I think probably the 
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Simplest way is to say that it is the same system we had 
prior to 1965, It is the use of a Review Board in the 
same manner as we did. 

MR. ESTEY: On a sort of rough-and- 
ready right to take the matter up to the top? 

MR. POOLES: Yes, 

MR. ESTEY-: “And under the-?Britvisn 
Columbia system, do you have any figures‘in recent “years 
of how many claims or rejections and how many appeals 
there were? 

MR. POOLE: Yes. I “have ‘the’ annual 
report for 1965 of the Board in British Columbia. It 
shows the volume of claims handled by the Claims 
Department increased by 7.5% in 1965 over the previous 
year. In all 94,632 new claims were processed in 
addition to those re-opened or continued from previous 
years. 

MR. ESTEY: What are those figures? 

MR. POOLE: 94,632 new claims 
established, and their Review Board conducted 152 hearing 
on new claims. 

MR. ESTEY: Those claims established 
are not claims made. 

MRy. POOLE: Yes sir 2°We in*our 
jargon, I suppose you call it, on indicating the number 
of cases reported to the Board, we term it incidence 
report of injuries. 

MR. ESTEY: Those are the gross 
number of claims made? 


MR. POOLE: Yes. 


= ee 


, » : yy. bie roe cd » 
sd ow meteys omse odd at 32 dadd gam « 
od? mt Byaod wetveh s Yo saw dé” 


f $I 2a se J 10. oe 

| ot, Se i an 
-bris-tiguo't oe BO <cYSTCH .AM | 7 
as ery? wavts aan 
_ «Fqot edd of qu s9dtem ond SXsd of Sdght ybser jg 
Ane . on — _ 7 
.as% 21004 oAM 


2, @cVRN 41308 neat ony 


deltted edd tebas baA :YET@S AM 


=< ¥ 


Steey tneost at zownel? yne oved yoy ob .msteye sidmulod 
‘+ “8s oy , 4 64 i. 
siseqgs yiem wod Sis anotdoetet to smisio yasm wor to 


tetew eteds 
fguens oft svei T ee¥ :31009 .AM | nai 
JI .sidmyfod datzied at teaot sit to cdeL x0? droges 
_emteto oft yd belbmad amtsf[o to smulov edd ewode 
evolvetq eit t9vo GdeL At 2.) yd beesotont tnomdrsqed 
of hbesesso1q stew emtselo vom S300. the nl .Te98y 
evolves mort Hounttnos +o bereqo~or saodt of mnorgt5bs 
| -S1R9y 


Tserunt? seond srs teAav :YaTag . AM 


emisfo wen SFd, He »HIO0F »AM 
iifased S@i betoubnos brsol wetweh stent boas ,bedetldstes 
eamislo wan mo 


bedatidsses emtsls seedt :¥8TSH. .aM 


29bsm emtsio ton sts 


Tuo NL SW the ,esY -4100% , HM 
wodmun edt anitsotbat mo +3I Lfgo woy seoqave I ,costst 
sonsbiont +t aget sw ,basod sad of hestoqe 88289 lo 


eseliutnar Yo dt0ge1 


“ 
eso ty sit ets seodT :YaT8S JAM 
a) T 
Sehem emislos Yo tedmun 
- i) a in SD dex aes 
,e9Y :3J009 .AM. 
F es 
aL rT 


n 


~y 


Nethercut & Young 
an 


Terente, Ontarie 
MR. ESTEY: And how many rejections? 
MR. POOLE: Well, actually they don't 

show how many they rject. They say that they heard 152 
nearines. 

MR. ESTEY: And that is before the 
Review Board? 

MR. POOLE: Before the Review Board’. 

MR. ESTEY:And do they allow hearings 
ame the Board iteelfr? 

MR. POOLE: 2 believe sec 

MR. ESTHYs ‘Yow Have ‘no recerd7os 
how many those are? 

MRS *POOLE YS No, there is no vindicatin 
in the report. 

MR. ESTEY: Those figures compare 
with how many in the Ontario statistics? 

MR. POOLE: In 1965 there were 359,35 
claims reported, 

MR. ESTEY: Is the word "reported" 
the same as "established"? 

MR. POOLEY eres 

MR. ESTEY: And 15,289 rejected. 

MRE POOLES. Yes 

MR. ESTEY: Of whom about one in seve 
appealed, 2,000-odd, to the Review Board. That compares 
with how many in British Columbia? 

MR. POOLE: They indicated they had 
152 hearings. Now, they may have dealt with more claims 


than that because of the fact that these are hearings 


they have reported. 
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MR. ESTEY: And that would compare wit 
the distinction you make above that, where you have 
indie iappeadsa but only. holding 175 hearings. 

MR. POOLE: (ese 

MR.« ESTEY:- So. those: British Columbia 
statistics are not directly comparable with the Ontario 
1965 figures. 

MR. POOLE: No. 

MR. ESTEY: They are not complete, 
pak Ont? 

MR. POOLE: They are not complete. 

THE. COMMLSS LONER: Mrs. Boole. sbeftore 
we leave it, I am concerned about this appeal procedure. 
There are no Board regulations setting up this procedures: 
2 2nay correct? 

MR. ROGLES.« Theme ware Board orders 
setting it up in which the Board indicated that it was 


hallengeable, but there is no regulation under the 


Q 


THE COMMISSIONER: I was thinking of 
man who has the right to attempt to have his claim 
treated in the manner you have outlined. Are there no 
regulations in existence? 

MR, FOOLE: No regulations at all. 

THE COMMISSIONER: No regulations? 

MR, POOLE: Not only no regulations, 
there igs no duty on the Board to hold a hearing. 

THE COMMISSIONER: None at all? 


MR. POOLE: Not that I know of, sir. 


THE COMMISSIONER: I take it that 
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the Board's view is that this privilege clause, Section 
72, should continue and that there should be no appeal 
from the Board to the courts. 

MR.« POOLE: Welli “the Board feels 
that there has developed administratively a pretty ample 
appeal system and they don't feel there is any great need 
for. st his. 

THE COMMISSIONER: We have heard 
from the Board of Trade and others that some’ questions 
don't relate to compensation claims, but rather’ claims 
for other people to contribute to the fund. You heard 
Mr. O'Connor talking ‘about that for the’ Board of Trade’ 

MR. POOLE: Unfortunately, I wasn't 
Here, 

THE COMMISSIONER: Now, if an employer 
shouid feel wronged by the Board's decision, of course, 
he has nowhere to go with his complaint. 

MR. POOLE*\ Of course,” we Teel he has 
the same as the employee has the right. 

THE COMMISSIONER: If a piledriver 
has a complaint, he can go through the same procedure. 

MR. POOLE: The Review Board have men 
on it who are skilled in assessment, sir. 

THE COMMISSIONER: You must have had 
many complaints or objections about classifications. 
Have they gone through this process that you have 
mentioned? 


MR. POOLE: There are very, very few 


have ever gone through. 


THE COMMISSIONER: Very few complain 
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MReePOOLEs That» is right. 

THE COMMISSIONER: That is on 
classification? 

MR. POOLE: There usually is a 
situation wherein the groups and classes are able to 
discuss this at the level of the Department in which 
this matter is handled, and it never to any great extent 
goes beyond this. 

MR. ESTEY: How does the employer 
find out he can take these complaints to the Review 
Board? 

MR, POOLE: He is advised. 

MR. ESTEY: How? 

MR, POOLE: If it goes through the 
group at the level of the Assessment Department, who are 
in charge of classification, they are advised that it 
can be appealed further. 

MR. (ESTEY: ydthis is where” the 
employer appeals to the Board; he is told in reply, 

"Tf yu don’t like this you can appeal"? 

MR. POOLE: Yes. 

MR, ESTEY: Isthere any notice to 
that effect or circulation to see how this is broadcast 
to the emplover world? 

MR. POOLE: As a matter of fact, no. 

MR. ESTEY: Have you ever heard an 


employer take such an appeal? 


MR, POOLE: Yes, there have been one 


or two appeals to the Board. 


MR, ESTEY: All the way up through th 
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ladders right to the Board? 

MR. POOLE:: Yess 

MR. ESTEY: Did you have any in the 
last year or two? 

MR. POOLE: Yes. 

MR. ESTEY: Does the Board give any 
reason? iI was just wondering if you have a sample of 
how the Board disposes of these non=compensable issues? 

MRov POOLESe Yess 


MR. ESTEY: Canyou give us: one of 


MRi« POOLE sae Yess 

MR, ESTEY: What about Section 86 (6) 
where the employer has a good record in the prevention of 
accidents and where the Board is of such an opinion that 
it can reduce the amount of contribution? Is that 
appealable? 

MR. POOLE: Yes. 

MR. ESTEY: Does that go down through 
the Claims Branch the same way? 

MRy POOLE: No. 

MR. ESTEY: Where does that one go? 

MR. POOLE: It goes through the same 
appeal system. It is made up of aagroup of people; ‘some 
of them with claims experience, some with assessment 
experience, and a doctor. 

MR, ESTEY: And with that background 
they sit on claims of both kinds? 

MR. POOLE: Yes. 


MR, ESTEY: So you have a man experiended 
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in assessment sitting on appeals and a man experienced in 
claims adjustments sitting on compensable issues? 

MR. POOLE: Actually, yes, because it 
is part of the system. 

MR. (ESTEY «+ (Lerthere any>pol tey ror 
directive of the Board as to theyright of appeal under 
Section 86 (6)? 

MRat “POOLE > eSdmpilw thevadvicemas “it 
goes through the procedure; they are advised of it. 

MR. ESTEY: And that applies to 
Section 86 (6a) where the reverse is the case, and again 
the employer has the right of appeal. 

MF. POOLE: Yes 

MR. ESTEY: Where he is saddled with 
the extra assessment? 

MRIS POOLE West: 


MR. ESTEY: And that also goes through 


MR. POOLE: Yes. 


MR, ESTEY: You have had examples 


MRS POOLE? Yes. 

MR. ESTEY: In these hearings I take 
it the appellant, of course, can appear as a representa- 
tive because many of them are corporations. 

MR. POOLE: They most always do, sir. 

MR, ESTEY: There is no Crown 
Attorney sitting there in the interests of the inanimate 
fund? 


MR. POOLE: That is right. 
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MR ESTE? Before iv crose, Ise 

that Mr. Justice Tysoe in his report said he looked at 

the Ontario appeal system and said: 

"T cannot see the necessity in 

British Columbia of both a Board 

of Review and an Appeal Tribunal 

as in Ontario. My impression is 

that the former can perform>the 

fanetions* of Moth andeait@= is my 

intention’ thatsitsshenldedossec| 
T take it that has been considered here and rejected. 
Ts that because of our terrific volume of cases? 

MR. POOLE: I think’ Mp. *Justice Tysoe 
took the position that because of the lack of that in 
Britih Columbia it wasn’t a necessity. 

THE COMMISSIONE: I am sorry, I didn't 
hear what you said. 

MR. POOLE: I said that as far as I 
am aware Mr. Justice Tysoe in his opinion felt there was 
not the volume of work to justify another level. 

THE COMMISSIONER: It is about four 
to one in Ontario. 

MR. POOLE: Yes. 

MR. ESTEY:Thank you, Mr. Poole. 

THE COMMISSIONER: Is there not some 
provision in his report subsequently in British Columbia 
whereby there was a right of appeal on medical matters t 

an independent medical eroup? 
MR. POOLE: Yes, there is a provision. 


THE COMMISSIONER: So that would 
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remove a substantial number of cases that would otherwise 
be considered by the Review Committee, I suppose? 

MR. POOLES — -am-not-too sure, vorve 
quite frank, Mr. Commissioner, just exactly how their 
sysem works out, so I would hesitate to advise how they 
do work out. 

MR... ESTHY: Tam ‘sonry, Wy didn 
notice that you had in the material you filed today two 
separate memoranda. I thought they were carbon copies, 
but they are not. You have not read the second one into 
the record, and I have asked questions on all the topics. 
Are you content that we not burden the thing further? 

MR. POOLE: I am‘ quite’ content. 

MR. ESTEY: Somebody said that we 
and the Board should look into this, notify a claimant 
in his native language, and on a quick reading I don’t 
see that you deal with that. Have you any comments to 
make on that? 

MR. POOLE: With the volume that the 
Board has to deal with, this presents quite a problem. 

We have approximately between 13,000 and 15,000 pieces of 
mail coming through that office every day and an equal 
number going out, and to pick out those thav- are 

received and reply in a special language would be 
administratively quite a problem, That is one of our 
problems. I think probably, though, that it is worth--- 

THE COMMISSIONER: You send out some? 
Certainly the Accident Prevention people do. Do you send 


them out from the Bokrd in any other language than in 


English? 
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MRePPOObE srWeudosin Frenchy sir. 
Anyone who writes to us in French receives a reply in 
French, 

MRacESTEY: «cf sthouchtathab 1 ssawnhin 
the Rehabiliation*sCentre notices ineItalian: 

Mi oPOOLES. * ves jatheretare: 

MR¢ ESTRY cwelsait muchtofinatpropien 
to have these standard notices of appeal attached to the 
rejection letter printed at the time? 

MR. POOLE: Well, we could certainly 
take iteundersconsideration,. 

MR. ESTEY: It would seem to me 
impossible to tell, looking at the file, whether the man 
is Portuguese, Maltese, or whatever he might be, but you 
apparently run into a lot of Italians and I was just 
wondering if that suggestion has been made, 

MR. POOLE: We have had no suggestion 
up until today. 

THE COMMISSIONER: Are you not going 
to deal with this other memorandum? 

MR. BSTEY: We have been through all 
the topics, sir, and the witness is content that we not 
read it into the record. I would suggest that we staple 
them together as one memorandum and file them, 

THE COMMISSIONER: You have been 
through all the things that have been mentioned in this 
memorandum today, have you? 

MR. ESTEY: Yes, I have been through 
all the topics that have been raised. But, of course, a 


Mr. Guthrie points out, it is not going to’ be in the 
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transcript as part of the record unless the Commissioner 
so-directs,. Perhaps I could give the reporter the two 
copies and they could copy them, 

That completes the hearings on appeal 
procedure, The second item announced in the notice of 
the l4th of September deals with claims adjudication, 
including (i) Accidents “arising out of and in the’ course 
of employment", (ii) Waiting period. (iii) Casual 
labour, and (iv) Reporting of accidents, This major 
topic is dealt with in a great number of briefs. There 
have been arrangements made with two or three witnesses 
who, by reason of travel arrangements and other 
commitments, are unable to attend tomorrow, and I would 
like to depart from te order and call on the Canadian 
Manufacturers! Association ‘first on'this tepic. 

THE COMMISSIONER?» You are just on 
Gp attidhs iom areayouw ding to do (b)onGl lL Gath) PeGieraria 
(iv)? 

MR. ESTEY: I think because of the wa 
it appears in the briefs, it’ is easier for the witnesses 
ton.deale with ‘all .fourm when they-are- ups 

MR. OLIVER: Mr. Commissioner, my name 
is W. H. Oliver, and I am representing the Ontario 


Division of the C.M.A. On reading the brief I notice 


that it doesn't necessarily follow the main subject 
headings you have set out under claims adjudication, 
neither do we have any comments on some items that are 
related there, but I would, for the purpose of 
clairification, like to read the brief in the order it 


was presented, starting 4 page 4 of the C.M.A. brief. 


‘s90qe Me zoatised sitt sede gies ded? 

‘to cotton of? at Seonvonna medf Baessa sat .S1ubs.0% 
Aolisobbulhs antslo ddiw afeeh wedmetqe= to ater sde 
etpos sedi nf bre Yo tuo antisera" ednebtooa (I) antbhulfont 
{svesd (ttt) .botreq amtztew (tk) ."tnemyoLams to 
yofsm stat Letnebtoos: to: shtdreqel (vi) bree , modal 
sre? .eteind Yo tedmwh taste a AR dtiw dfasb et otqo d 
ese2zentiwv setdd to owd dtiw shen atnemeanetss need svad 
sento boa stepmegtionealtewhes to moass1 yd ,odw 
Sivow T Sas  wovrhtiot Sastte ote sldsow ers .ctnamtimmos 
ngffsasd ed¢ no [iso bare t9h10o et mot? trsqsbh ov extl 
»SIigot sift mo tert? nolitstooseA ‘eaxetusostuneM 

mo dau! ete voy PAAMOLTERIMMOD aut 
win (LEE) (Eb) 2) (dg) oboe antog’ voy sxe to ,(t) (d) 
t(vt) 

Y ent to seysoed antdtet FT vara 2AM 
‘Sseeoniiu edt tot vstees ef at +8 Teiad eid nivsissqas gt 
78 918 yodt nedw tuot Ils dttw Iseb of 

eo vm + T9nofestmmod .M sHSVIdo...AM 
OftSInO odd anhtnsestast ms I bas <1eviloO’ ~.H .W et 
soliton I°'teted sad antbsex nO 3AsMLD> Oty too nolatytd 
josidue atem sd¢ weft? Viltiws#esosd t'nesob gt tant 
TWOlL¢soL bu EBS antefo tebny tuo tea ved’ voY aantbheer 
S%5 Jadt smett smoz no etnemmoo vas sved ow ob teitien 
70 s#oqiuq sft tot \~btuow I tud srsda betsilor 
tk tebto edd ut Teh ott deem od SktL) cnotdeohetxtars 
‘Tottd .ALM.O sto tod opeg we pnteedte: UNSeSIq SEW 
| PY poe 


Cs 
iss 
Bs 
Es 
as 
as 
te 
as 
4 


ie 


Nethercut &é Young 
384 


Toronto, Ontario 


We have headed this section: 


The Act and Social Change 


As the conditions of society change 
during the passage of years they create new situations 
for which adjustment is necessary. Certainly the hours 
of work are now fewer than they were and the five-day 
week in manufacturing is the rule rather than the 
exception, With this has come more’ leisure time. Many 
persons use this leisure to engage in satisfying physical 
activities of great variety such as gardening, building 
patios, summer cottages, boats and docks. In order that 
the true purpose of The Workmen's Compensation Act may 
be maintained it is essential that care be taken to 
ensure that disabilities arising out of and in the 
course of leisure time activities are not confused with 
industrial disabilities. There are two areas where, the 
Association submits, the Act is wrong in not recognizing 
such conditions or because changes were made for social 
rather than sound compensation reasons. 

THE COMMISSIONER: What change would 
you suggest in the Act? What would you suggest 
specifically in this case? 

MRP COLLVERD tSinjel thinkgthe 
definition of “accident” --=- I think this is one that 
the Ontario Medical Association dealt with so clearly 


yesterday. 


THE COMMISSIONER: You would accept 


their definition? 


MR. OLIVER: I don't think I would go 


quite as far as they may have suggested. 
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THE COMMISSIONER: TI was looking for 
the exact wording that he was suggesting, 

MR. OLIVERse lnthinkyosiriy i fet recall 
correctly, Mr. Estey asked if he might suggest some 
wording, and I believe he felt this was more in the 
field of the law fraternity than the medical fraternity 
and suggested he might not be able to do it. But I think He 
Suggested something like eight-hour Medicare, and so on. 
The problem we have is the word "causal", which seems to 
be interpreted as the word "casual". 

THE COMMISSIONER: Dr. Barnard 
suggested conditions "peculiar to employment", not 
"arising out of employment", 

MR. OLIVER: I think we would 
subscribe to this idea, "peculiar to employment", 

MR. ESTEY; Section 1, (1) (a), vand 
then Section 3. 

MR. OLIVER: Om the question of 
waiting period, we feel one of these is the waiting 
period, Such periods are a regular feature not only of 
Workmen's Compensation but in unemployment and sickness 
insurance schemes, The main reason for the waiting 
period in Workmen’s Compensation is that if compensation 
were paid in every case from the date of the disability, 
minor injuries could be made the excuse for unwarranted 
absence at the expense of the accident fund. Another 
reason is that, without the waiting period, the work-of 
the Board in administering compensation would be greatly 
increased by a large number of minor claims. The cost 


of handling these would be out of all proportion to the 
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benefits paid. 

It is the Association's view that 
the purpose of the Act would be more properly served if 
the waiting time were defined as ‘working days’ rather 
than ‘calendar days'. An inequity now exists whereby an 
employee can be disabled for a Thursday and Friday, 
return ¢o work on Monday and be antitled to compensation, 
whereas an employee capieed val a Tuesday, disabled on 
Tuesday and Wednesday can return to work on Thursday and 


not be entitled to compensation, 


Definition of Accident 


Another adjustment which is essentia 
concerns the definition of an accident“in order’ to 
establish a clearer connection between a disability 
and the work being done. Undoubtedly the majority of 
claims are clear-cut in that an unusual incident 
occurred out of and in the course of employment. 
Compensation is payable and the employer's concern in 
this case is twofold: firstly that the employee 
receives equitable and proper treatment and secondly 
that the cause of the accident be corrected. 

There are, however, many cases where 
employers are concerned over the determination of whethe 
or not the claim is one for which there is a liability. 
These fall into two categories: 

(a) Knowledge that a claim is 

being made is not available 

until after the employee has 


left his place of work. 
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Sometimes there is considerable 

délay in fidine-arciain, 

When a late claim is filed by an 
employee surely it increases the possibility that the 
condition may not have been occasioned out of and in the 
course of employment. To accept the claim and commence 
payment, relying on the employer to appeal if he feels 
justice has not been served, casts that employer in an 
unfortunate position in the sensitive area of employee 
relations: “Surely osuchacasesntali for iasditferent 
handling process from those in which the ctaim is made 
promptilyrand it is crystal clear that disability arose 
out of and in the course of employment. It is suggested 
that the onus to establish that is an industrial 
disability should) swing more®*to thevemployee for each 
day delay in filing a claim and less on the employer 
to establish that the disability was non-industrial. 

(b)? It is avrcondition ino which 

Lécistadifficult ls totdetermineca 

"causal relationship’ between 

the reported disability and the 

work situation. 

Likewise in cases of ‘causal 
relationship’ normal processing leaves much to be 
desired, The delineation between a normal physical 
failure and a disability caused by the work situation 
does not lend itself to quick and easy adjudication. 

The Association suggests that both 


situations described in (a) and (b) above require new 


handling methods. 
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I think those are the only points we have 

that are pertinent. 

MR. ESTEY: Yes, that is all I have a note 
O£ « 

THE COMMISSIONER: Have you any questions, 
Mr. Estey? 

MR. ESTEY: Just two, Mr. Chairman. Mr. 

liver, you raised two practical problems. One is that 

aman gets his claim in for compensation before you 
know there has been an accident as he leaves the place 
of employment, goes to his doctor. By the time you find 


out under your (a) on page 6, I take it the man is 


gone. You are saying this raises a practical difficulty? 


MR. OLIVER: The practical difficulty of 
trying to determine the facts of the accident. 

MR. ESTEY: That is a difficulty -- 

THE COMMISSIONER: And if the accident 
occurred at work at all? 

MR. OLIVER: Yes, and if it did not occur 
some place else. 

MR. ESTEY: What proposal do you have to 
resolve that difficulty. Obviously there is one easy 
one, of course. You can say that unless the employee 
4s excused from the circumstances of the particular 
claim that he aan make the claim before he leaves 
the premises or he loses his right, but that is very 
drastic. 

MR. OLIVER: Yes, I don't think we would 
wish to go that far. What we have suggested is there 


are two types of claim: there are those that are 
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crystal clear, the accident occurred, the man was struck 
by something, as a result he has an injury that everyone 
knows about and everyone sees. We are most anxious that 
they be treated expeditiously and properly. And then 

we have the other, the vague accident where even the 
disability is in doubt from a layman's point of view 

and the conditions that created it are also somewhat 
vague. We suggest that this type of claim requires 

more investigation and we also feel that the onus of 
establishing that/au “did, tmdact, happen during emp loy— 
ment swings more to the employee, 

MR. ESTEV 2: Liisiais whatab want tio tget at. 
What proposal do you have to make? The drastic penalty 
fs) unrealistic. § Is\ there any: middle ground? 

MR. OLIVER’: We think there iis memlrst tot 
all, there should not be a delay in compensation payment 
but We Care win tthe: positionthat te claim Ws made fjwexteel 
that the Act puts the employer in the position of 
proving that it did not happen at work. This is the 
first presumption that is made. 

MR. ESTEY: Let us pause on that. That is 
what you say in your brief but, in fact, that does not 
happen, does it? You are not asked to prove that it 
didn't happen? Nobody asks you to do that? 

MR. OLIVER: If we don’t, the claim is 
likely to be accepted. 

MR. ESTEY: That is right. Secondly, do 
your members,as a matter of significant routine, appeal 
awards of compensation? Is that a significant thing? 


MR, OLIVER: More so than it was. thik 
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that was suggested by Mr. Poole, We are becoming a littl 
more aware of the Appeal Procedure that is also available 
to employers, 

MR. ESTEY: And that is why you say the 
onus may have shifted inadvertently here to the 
employer because if he is to allow the claim and some- 
body doesn't challenge it, therefore, it must be a 
good claim. This is the habit of thinking you are 
talking about? 

MRe OLIVER: "Yes 

MRie ESTEY: Phat dsethé firs pacatecorytand 
iE take it your “AssocLation* has notproposal as to a 
deterrent which would encourage the employee to report 
before he leaves the premises? 

MR, OLIVER® No. While 20 "is" mere -“ditrucualn 
to establish that-in fact “it happenedrion“theepremises, 
Prezt did we should Seca be able to clarify to 
all concerned that-it in faet did oceurgubutei: takes 
more -time"to do that *than the firstwclaim toythe Ciadaims 
Officer and a check commences. 

MR. ESTEY: I suppose one way to balance 
the scale a little bit°on that is’to say that if the 
man did not so report - and put it in the statute - 
that it would be a factor in determing whether or not 
the employee has discharged the onus of proof?on him 
that the injury occurred under circumstances entitling 
him to compensation? 

MR. OLIVER?" That 18s right. 

MR. ESTEY: Let us move backwards to the 


waiting period. You do suggest, as you say, that you 
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1 Should use working days instead of calendar days in the 
2 definition of a waiting period and it is obvious why 


3 you have said that. Now, do you think that the three- 


4 day period is correct? Should it be three or LOU or 
5 do you have any comments on that? 

6 MR. OLIVER: No, we think there needs to 

7 be a waiting period and we think the waiting period 

8 now is satisfactory, but it should be working days 

9 rather than calendar days, 

10 MR. ESTEY: We have seen in some other 


11 briefs that the Board has enunciated a policy that 


12 this three doesn't-méan three, that really 1t is “two. 
13 MR. OLIVER: Two and a fraction thereof, 
14 I believe. It. -DSrover “wo Pl tinink “Sha Vets “tiie 


philosophy. 

MR, ESTEY: Do you have any comments on 
that? 

MRUMOLIVERS - FP Ghimkit-ecomes“apout arr thie 
weekend period, That isthe point we are trying “vo 
make. 

MR ESTEY: As 1 see 1t, those are two 
different problems.-* You are’ lucky 1f) youe'gev hurt on 
Thursday or Friday because the waiting period carries 
you over to your next pay day, but on the issue as to 
whether three days means three days, do you have any 
view as to whether it means three or two, or does 
practicality require the Board to do what it is doing 
and saying that three days means two and a fraction? 

MR. OLIVER: . There may be possibly a 


practicality involved because accidents do not always 
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occur at the end of the shift or the beginning of a work 
day. 

MER. KSTEYs. Unless you,ceonfine it to 72 
hours,,you might-have.diffieulty in fractioning 1t. off. 

MR, ObGVER: =That is,ficht. 

MR. ESTEY: Mr. Guthrie draws to my 
attention something I have forgotten that the definition 
in the statute says "At least three calendar days". 

MR. OLIVER: Yes. 

MRe ESTEYs »ritedoesn't.say,ats least. more 
than two? 

MR wOLIVERs »blow 

MR... ESTEYs ..I am asking -you, whether,in 
industry it is.impractical. to.hold.that waiting.period 
to..a three.day.span..,Should it be in hours now? 

MR.» OLIVER: .1,don't.think,it+is any more 
practical to say that it is a three day span than it 
is a two day span, but I can appreciate that if you are 
saying it is three, at times it is going to be somewhat 
more than two and somewhat less than three because of 
the time element. 

MR. ESTEY: That is true, whatever it is. 
Sometimes it may be two and a fraction. Apparently 
that is intended under the Act, but I just wondered if 
you had any comments to explain why the Board, if the 
Board has done what some people say in their briefs, 
why the Board would find it convenient to interpret 
that as two and a fraction? 

MR. OLIVER: I really can't tell you why 


they would find it convenient to determine it that way. 
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MR, ESTEY: In your view, it should be at 
least three? 

MR. OLIVER: In my view it should be at 
least what the statute requires. 

MR. ESTEY: Do you see any harm in saying 
Ke tnours? 

MRicOLEVERS elothink that would tagaia 
involve a definition of 72 regular working hours. 

MR. BSTEY? Thank you. 

THE COMMISSIONER: In connection with the 
time limit, there are certain time limits in the Act 
now about making claims or not and the Board, I think, 
is giving timeto enlarge on those if they see fit. In 
view of the importance that you place on the prompt 
reporting or making of a claim, do you feel that there 
should be any change in that discretion that is given 
to the Board to make it more likely to be compliance 
with the regulations? 

MRE OLIVER? (oDlvam noteawareytsiryeohsany 
time limits except on employers. My understanding, as 
I heard today, is that a claim is always open. 

THE COMMISSIONER: There is no time limit 
invany part .of thevActs| “There isythée timeldimit in 
making claims. 

MR, ESTEY:, Section 21,.I think, from 
memory. Section 21 and also Section 115. Compensa= 
tion is not payable unless notice of the accident is 
given as soon as practicable after the happening of it 
and before the workman has voluntarily left the employ- 


ment on which he was injured unless the claim for 
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compensation medically is made within six months of 
the happening of the accident and in the case of death 
six months from the date of death, but I think 115 has 
got something "Every employer within three days after 
che happening of “an accident shall notirystne ePoard an 
writing". You have those rules which, if enforced, 
would contribute to the problem or solving the problem 
that you have raised, but the problem is how you en- 
foree then. 

THE COMMISSIONER: Perhaps any power 
Co the Board to enlarge the time might be a powerful 
enforcing factor, It seems to me that in the Ty soe 
report in British Columbia’ in Cone iter ireenae they 
were recommending that the rule be at the discretion of 
the Board, Thank you very much, Mr. Oliver, 

MR. ESTEY?: 1. take it, Mr. Chairman, vie 
time has come to adjourn, rather than start a-new 
birder 2 

THE COMMISSIONER: Yes, I think we had 
better adjourn, rather than start something more. We 
lost a little time along the way today. 

MR. ESTEYs We can put somebody on if you 
like. We have an unlimited supply of submissions. 

THE COMMISSIONER: I think In order to 
allow counsel to get on top of the work,so much of this 
work is in submissions, that we should try and observe 
these hours so that counsel can be prepared properly 
for the following day, so we will adjourn until ten 
o'clock tomorrow morning, (At 4935 P.M., the Hearing 


adjourned until 10:00 A.M. on Wednesday, 28th September, 
1966). 
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